TOWN OF PARADISE VALLEY
6401 E LINCOLN DR
PARADISE VALLEY AZ 85253
480-948-7411

Dec 29, 2016 Receipt No: 5.039959

FRANCIS J SLAVIN

PERMITS-5507 E SAN MIGUEL LANE 10-32-270 VARIANC 1,735.00
TOTAL: \ 1,735.00
CHECK  Chk No: 28711 1,735.00
TOTAL APPLIED: 1,735.00
CHANGE TENDERED: .00

When you provide a check as payment, you authorize us either to use information from your check to make a one-time electronic fund transfer from your
account or to process the payment as a check transaction. For inquiries, please call 480-348-3532 or 480-348-3518.



oz pry APPLICATION TO BOARD OF ADJUSTMENT FOR APPEAL

DEC 2’~9 Zmé | DATE: December 29,2016

LOCATION OF PROPERTY: Sece legal description attached hereto as Exhibit "A".
ADDRESS

APN: 172-47-078D

LEGAL DESCRIPTION: See legal description attached hereto as Exhibit "A".

OWNER: See authorization letters attached hereto as Exhibit "B" X

PRINTED NAME SIGNATURE
ADDRESS ' PHONE #
ENGINEER/OTHER: X
" PRINTED NAME SIGNATURE
ADDRESS PHONE #
APPLICANT/
REPRESENTATIVE: Francis J. Slavin
‘ PRINTED NAME W
Francis J. Slavin, P.C., 2198 East Camelback Road, Suite 285, Phoen izona 85016
ADDRESS
(602) 381-8700 (602) 381-1920
PHONE # FAX #

THE ABOVE APPLICANT HEREBY APPLIES FOR AN APPEAL AS INDICATED BELOW
IN ACCORDANCE WITH THE ZONING ORDINANCE AND SECTION 2-5-3 OF THE
CODE OF ORDINANCES OF THE TOWN OF PARADISE VALLEY.

STATE GROUNDS FOR APPEAL TO THE BOARD OF ADJUSTMENT. (Please attach
additional sheets as necessary).

See Decemiber 29, 2016 Letter from Francis J. Slavin to Eva Cutro, Community Development Director and

Zoning Administrator, and Richard Chambliss, Board of Adjustment Chairman, attached hereto as Exhibit "C".

P\PLANDEPT\Applications\Appeal\Application.doc 1



EXHIBIT A



RECORDING REQUESTED BY
OLD REPUBLIC TITLE AGENCY
ORDER #: 4724011411
WHEN RECORDED MAIL TO

TMS Ventures, LLC
8201 N. Hayden Rd
Scottsdale, AZ 85258

lo£(

OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL
20121046521 11/16/2012 03:56
ELECTRONIC RECORDING

24011411-2-2-1--
mcdevittr

For valuable consideration, receipt of which is hereby acknowledged LaFamilia Management, L.L.L.P., an Arizona limited

liability company
Do hereby convey to TMS Ventures, LLC, a
the following real property situated in. .
See "Exhibit A" attached hereto a
SUBJECT TO existing taxes,
matters of record.

The undersigned hereby warr:
Dated: November 9, 2012

LaFamilia Management, L.L.L.P., :
By: Famcor Management, Inc., an

By: }%/7 ;L'A/L’-

Jefffe\'/ M.'Andersen, Vice President ™

-

State of
County of

The foregoing instrument was acknowledged before me this Mday of ZZZ)M ; __@[2:-
by Jeffrey M. Andersen, Vice President of Famcor Management, Inc.,a/an Arizona corporation, on behalf of the

G Zﬁa’nﬁr of LaFamilia Management, L.L.L.P., an Arizona limited liability partnership.
—-— .

WARRANTY DEED
CORPORATION

SPACE ABOVE THIS LINE FOR RECORDER'S USE

ay, easements and all other

atters above set forth.

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

Notowy futdli ‘ S~

CHRISTY KELEDJIAN
Notary Public - State of Arizona
MARICOPA COUNTY
My Comm. Expires July 28, 201§

sebed ¢ [L¢sor01210Z] 216221

MCR 1 of 3



20121046521

ORDER NO. : 4724011411-SF

EXHIBIT A

That part of the East 1200 feet of Tract 4, OBRIENS CAMELBACK LANDS, according to Book 18
of Maps, page 36, records of Maricopa County, Arizona, described as follows:

Beginning at the Southeast corner of STONE CANYON EAST, according to Book 81 of Maps,
page 34, records of Maricopa County, Arizona;

Thence Southerly, parallel with and 334 feet West of the East line of said Tract 4, a distance of
270 feet;

Thence Northwesterly to a point on the West line of the East 1000 feet of said Tract 4 which is
180 feet Southerly of the Southwest corner of Lot 22 of said Stone Canyon East;

Thence Northerly along said West line, to said Southwest corner;
Thence East along the South line of Stone Canyon East to the Point of Beginning;

EXCEPT all coal and other minerals, as reserved in the Patent.

Page 1 of 1

MCR 2 of 3

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

sebed ¢ [L¢sor01210Z] 216221



pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

20121046521
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 12/29/2016 11:17:36 AM

oy L Fossp Recorder

To Verify this purchase visit
http://recorder.maricopa.gov/recdocdata/verifycert.aspx?id=172917

sebed ¢ [L¢sor01210Z] 216221

MCR 3 of 3
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December 29, 2016

VIA HAND-DELIVERY

Eva Cutro, Director and Zoning Administrator
Community Development Department
TOWN OF ?ARADISE VALLEY

6401 East Lincoln Drive

Paradise Va:ley, Arizona 85253

Richard Ch:mbliss, Chairman
Board of Acjustment

TOWN OF 2ARADISE VALLEY
6401 East I.incoln Drive

Phoenix, Arizona 85253

RE:  Authorization Letter for Appeal of Zoning Administrator’s Decision and
Interpretation dated November 29, 2016 to the Town of Paradise Valley
Board of Adjustment :

Dear Zoning Administrator Cutro and Chairman Chambliss:
I heteby authorize the Law Offices of Francis J. Slavin, P.C. to file an application with
the Board of Adjustment appealing the Town Zoning Administrator’s November 29, 2016
decision and interpretation regarding the TMS Ventures, LLC Hillside Building Committee
application for a proposed residential development on an approximarely 3.44-acre property
assigned Assessor’s Parcel Number 172-47-078D.
Sincerely,

Joe and Teresa Zachariah
Owners of Stone Canyon East Lot 22

————

By: \ ST, 2 i&g\&\

Prinled Name: \Q_Q;a_, Lo PR \\(\

By: W"

Printed Name: _ S« 2o Naca. O




OFFICIAL RECORDS OF
MARTICOPA COUNTY RECORDER
HELEN PURCELL
20100542481 06/25/2010 02:11
ELECTRONIC RECORDING

1014735-3-3-1--
sarabiam

RocSHICAGO, TITLE INSURANGE COMPANY

e request of:
Chicago Title

When recorded, mail to:
SR ZeonNea(\evny )
S AT B Sy eyl R

Roode NNy Nz g

Escjow No.: CT1014735-CT2909 Space above this line for Recorder's Use

([z—RESALE SPECIAL WARRANTY DEED

For the consideration of Ten Dollars, and other valuable considerations,

U.S. Bank, N.A., as Trustee for Salomon BrothersfM

age Securities VII, Inc., Asset-Backed Floating Rate
Certificates Series 1998-NC4

does hereby convey to
P K/ 43chariply grpd/Teresa
- the following real propg;tgglj?'

Lot 22, of Stone Canyon
County, Arizona, recorded

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

EXCEPT all coal and othel
Maricopa County, Arizona

SUBJECT TO: Current taxe

And the Grantor hereby binds
Grantor herein, and no other,

sebed v [18¥2#50010Z] 682/ 1

CORPORATE € :

MCR 1 of 4




State of /f/

20100542481

NOTARY ACKNOWLEDGMENT(S) TO SPECIAL WARRANTY DEED

The foregoing document was acknowiedged before me this /ﬂz/day of MM

by

Robert Kaltenbach, Senior Manager

(Seal)

otary PUb"C Samantha L. Krusinski

%ﬁMANTHA L. KRUSINSKI
S\aele,  Commwt DD08S1070
g, 'S Expires 1/13/2013

Z
i Florida Notary Assn,, inc

nihnﬂﬂhnmn RLLLLLT] TS nlambn!ﬂlnllu"l"‘!l'

MCR 2 of 4
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20100542481

Escrow No.: CT1014735-CT2909

ACCEPTANCE OF COMMUNITY PROPERTY
WITH RIGHT OF SURVIVORSHIP

Teresa C Zachariah and Joe Zachariah each state that:
They have offered to purchase the real property situated in Maricopa County described as follows:

Lot 22, of Stone Canyon East, according to the Plat of Record in the Office of the County Recorder of Maricopa
County, Arizona, recorded in Book 81 of Maps, Page 34.

EXCEPT all coal and other minerals as reserved in the Patent from the United States of America, Records of
Maricopa County, Arizona.

Each of them, individually and jointly as Grantees, declare that it is their intention to accept the conveyance and
acquire all interest in the real property as community property with right of survivorship, and not as a community
property estate and not as tenants in common.

By the execution and delivery of this "Acceptance of Community Property With Right of Survivorship" they direct
and authorize Escrow Agent to attach this "Acceptance of Community Property With Right of Survivorship" to the
deed upon its execution and delivery and to record this "Acceptance of Community Property With Right of
Survivorship" together with the deed.

Dated: June 24, 2010

Tere§a C Zachariah

Joe Zachariah

NOTARY ACKNOWLEDGMENT(S) TO ACCEPTANCE OF COMMUNITY PROPERTY
State of Ou/\é/y\ 14N

County of \'\(\Qﬂ,‘( AED e

Y d/ ‘
The foregoing document was acknowledged before me this 25 dayof e dwae 010,
oy Terssa G 2nchartiah ovd  Dos Dochariah

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

1

e i,

(Seal) G v e i@l o

N NOTETY Public

Maricopa County
Expires 08/31/2012

-
\l
N
[09]
(o]
D
N
o
-
o
(]
(@)
D
N
N
[09]
-
D
Y,
Q
«Q
D
(2}

Acceptance of Community Property with Right of Survivorship
FDAZ0250.rdw

MCR 3 of 4




20100542481
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 12/29/2016 09:46:46 AM

oy L Fossp Recorder

To Verify this purchase visit

http://recorder.maricopa.gov/recdocdata/verifycert.aspx?id=172894

MCR 4 of 4

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

sebed v [18¥2#50010Z] 682/ 1



12/28/2816 23:55 3037812583 APPEL PAGE @81/81

December 29, 2016

VIA HAND-DELIVERY

Eva Cutro, Director and Zoning Administrator
Community Development Department
TOWN OF PARADISE VALLEY

6401 East Lincoln Drive

Paradise Valley, Arizona 85253

Richard Chambliss, Chairman
Board of Adjustment

TOWN OF PARADISE VALLEY
6401 East Lincoln Drive

Phoenix, Arizona 85253

RE:  Authorization Letter for Appeal of Zoning Administrator’s Decision and
Interpretation dated November 29, 2016 to the Town of Paradise Valley
Board of Adjustment

Dear Zoning Administrator Cutro and Chairman Chambliss:

I hereby authorize the Law Offices of Francis J. Slavin, P.C. to file an application with
the Board of Adjustment appealing the Town Zoning Administrator’s November 29, 2016
decision and interpretation regarding the TMS Ventures, LLC Hillside Building Committee
application for a proposed residential development on an approximately 3.44-acre property
assigned Assessotr’s Parcel Number 172-47-078D.

Sincerely,

Rosanne T. Appel
Owner of Stone Canyon East Lot 23



OFFICIAL RECORDS OF
MARTICOPA COUNTY RECORDER
HELEN PURCELL
20090814786 09/01/2009 01:52
ELECTRONIC RECORDING

2276003-2-1-1--A
fraustoj

WHEN RECORDED MAIL TO:

Rosanne T. Appel
5 Lynn Road
Cherry Hills Village, CO 80113

This docum : ords/reference to
“h Gra tee herein.

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

THIS IS PART OF THE OFFICIAL DOCUMENT

sebed ¢ [98/1180600Z] £682/1

MCR 1 of 3



20090814786

OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER

Greystone Title Agency 20090808938 08/31/2009 01:54
AND WHEN RECORDED MAIL TO: 2276003-1-3-1--

ELECTRONIC RECORDING
ROSANNE T. APPEL
5 LYNN ROAD

CHERRY HILLS VILLAGE, CO 80113

ESCROW NO.: 00002276 - 003 - AMA

//)—’ SPACE ABOVE THIS LINE FOR RECORDER’S USE
Warranty Deed

For the consideration of Ten Dollars, and other valuable considerations, | or we, Gary R. Hawkins and R.
Gail Hawkins, husband and wife

dg/ does hereby convey to Rosanne T. Appel, a married woman as her sole and separate property,

the following real property situated in Maricopa County, ARIZONA:

Lot 23, of Stone Canyon East, according to the plat of record in the office of the County Recorder of
Maricopa County, Arizona, recorded Book 81 of Maps, Page 34.

SUBJECT TO: Current taxes and other assessments, reservations in patents and all easements, rights of
way, encumbrances, liens, covenants, conditions, restrictions, obligations, and liabilities as may appear of
record. And | or we do warrant the title against all persons whomsoever, subject to the matters set forth

above.
Dated: August 20, 2009

Grantors:

SV A ook
Gary l{,Ha/wkms R. G;\Hawkms
State of _ Ldaho }ss:

County of _Ada

On August & D_fé , 2009, before me, the undersigned, a FOR NOTARY SEAL OR STAMP
Notary Public in and for said County and State, personally
appeared Gary R. Hawkins and R. Gail Hawkins personally
known to me (or proved to me on the basis of satisfactory
evidence) to be the person(s} whose name(s) is/are
subscribed to the within instrument and acknowledged to me
that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity
upon behalf of which the person(s) acted, executed the
instrument.

WITNESS my/fand and officj > o, ..
Signat MWUJ K/LL/J - ’o;: 7 "”

evidiai; B (/ "'nmmn
j;c/w\u : Nov 14 2003

RESCLPKG

MCR 2 of 3

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny
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20090814786
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 12/29/2016 09:46:46 AM

oy L Fossp Recorder

To Verify this purchase visit
http://recorder.maricopa.gov/recdocdata/verifycert.aspx?id=172893

sebed ¢ [98/1180600Z] £682/1

MCR 3 of 3



December 29, 2016

VIA HAND-DELIVERY

Eva Cutro, Director and Zoning Administrator
Community Development Department
TOWN OF PARADISE VALLEY

6401 East Lincoln Drive

Paradise Valley, Arizona 85253

Richard Chambliss, Chairman
Board of Adjustment

TOWN OF PARADISE VALLEY
6401 East Lincoln Drive
Phoenix, Arizona 85253

RE: Authorization Letter for Appeal of Zoning Administrator’s Decision
and Interpretation dated November 29, 2016 to the Town of Paradise Valley

Board of Adjustment

Dear Zoning Administrator Cutro and Chairman Chambiliss:

I hereby authorize the Law Offices of Fraucis J. Slavin, P.C. to file an application with
the Board of Adjustment appealing the Town Zoning Administrator’s November 29, 2016
decision and interpretation regarding the TMS Ventures, LLC Hillside Building Committee
application for a proposed residential development on an approximately 3.44-acre property
assigned Assessor’s Parcel Number 172-47-078D.

Sincerely,

Ingrid Lenz Harrison and Alfred Harrison,

Trustees of the Ingrid Lenz Harrison Revocable Trust
Under Agreement Dated November 19, 1999, as Amended
Owners of Stone Canyon East Lot 24

sy | g Aeun ‘Epﬁmﬂsm

PrintedNaéje: /A/éafe % LENZ #/} ;E'V/e/j@/ﬁ/

A”Li:s‘lfb a2 R) Cond



OFFICIAL RECORDS OF

Leonard, Street and Deinard (MR/JA) ‘ MARICOPA COUNTY RECORDER
150 South Fifth Street, Suite 2300 2009 053TH5E3L3E Noépl{]ch E0L9L 01.46 P
. . - /127 :
Minneapolis, MN 55402 47 OF 133
SPECIAL WARRANTY DEED

For valuable consideration, INGRID LENZ HARRISON, a married woman, does hereby
convey to INGRID LENZ HARRISON AND ALFRED HARRISON, OR THEIR
SUCCESSORS, AS TRUSTEES OF THE INGRID LENZ HARRISON REVOCABLE TRUST
UNDER AGREEMENT DATED ' , AS AMENDED (“Grantees™), their
entire interest in the property situ ona, and legally described as:

This conveyance is sub
easements, rlghts of way, enc

Ingrid (Lenz Harrison

6068808v1 1

MCR 1 of 4

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny
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20090537533

STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )

The foregoing instrument was acknowledged before me this &% dday of Aprid/
2009, by Ingrid Lenz Harrison, a married woman, Grantor.

ke Kone 14

Notary/Public

X9 JULIE E. KUEHL
ﬁ NOTARY PUBLIC-MINNESOTA
/g My Commission Expires Jan 31, 2010

EVWWAMMAANY @

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

sebed ¥ [££6/£50600¢] 268221

6068808v1 2
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20090537533

¥

SCHEDULE “A”
LEGAL DESCRIPTION

Lot 24, of STONE CANYON EAST, according to the plat of record in the office of the County
Recorder of Maricopa County, Arizona, recorded in Book 81 of Maps, Page 34.

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

sebed ¥ [££6/£50600¢] 268221

6068808v1 3
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20090537533
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 12/29/2016 09:46:45 AM

oy L Fossp Recorder

To Verify this purchase visit
http://recorder.maricopa.gov/recdocdata/verifycert.aspx?id=172892

sebed v [££6/£506002] 2682/

MCR 4 of 4



December 29, 2016

VIA HAND-DELIVERY

Eva Cutro, Director and Zoning Administrator
Community Development Department
TOWN OF PARADISE VALLEY

6401 East Lincoln Drive

Paradise Valley, Arizona 85253

Richard Chambliss, Chairman
Board of Adjustment

TOWN OF PARADISE VALLEY
6401 East Lincoln Drive

Phoenix, Arizona 85253

RE:  Authorization Letter for Appeal of Zoning Administrator’s Decision and
Interpretation dated November 29, 2016 to the Town of Paradise Valley
Board of Adjustment

Dear Zoning Administrator Cutro and Chairman Chambliss:

On behalf of Save Camelback Mountain, an Arizona non-profit corporation, I hereby
authorize the Law Offices of Francis J. Slavin, P.C. to file an application with the Board of
Adjustment appealing the Town Zoning Administrator’s November 29, 2016 decision and
interpretation regarding the TMS Ventures, LLC Hillside Building Committee application for a

proposed residential development on an approximately 3.44-acre property assigned Assessor’s
Parcel Number 172-47-078D.

Sincerely,

SAVE CAMELBACK MOUNTAIN, an Arizona
non-profit corporation

By: %m&jfv/a«z&w LO

Printed Name: [H‘:’M’QJ 'F HU CRAND
Its: Pl RecTonr




| ARIZONA CORP. COMMISSION
FILED

AR

05646774

ARTICLES OF INCORPORATION

SEP 0 9 2016 OF
SAVE CAMELBACK MOUNTAIN, AN

Q2
FLENO._SAZIDYLR 417 oA NON-PROFIT CORPORATION

KNOW ALL MEN BY THESE PRESENTS:

That the undersigned incorporator, whose mailing address appears beneath his name, for
the pwrpose of forming a nonprofit corporation under the laws of the State of Arizona does
hereby adopt the following Articles of Incorporation.

ARTICLE]
The name of this corporation is and shail be SAVE CAMELBACK MOUNTAIN.
ARTICLE 1

- The known place of business of this corporation shall initially be 2198 E. Camelback Rd.,

Ste. 285, Phoenix, Arizona 85016, in Maricopa County, Arizona, but it may establish other
principal places of business and other offices at such other places, either within or without the
State of Arizona, as the Board of Directors may from time to time determine.

ARTICLE I

This corporation is organized and shall be operated as a nonprofit corporation solely and
exclusively for the promotion of social welfare, and specifically for the preservation of the
quality of life, peace and tranquility of the residents of the Town of Paradise Valley, Arizona (the
“Tgown”) as a whole, which shall also benefit the residents who live in the Stone Canyon East
subdivision (the “Development”) by preserving the safety and property values of the lot owners
and the quality of life in Stone Canyon East which cannot otherwise be adequately protected.
Without limiting the generality of the foregoing or the character of the affairs that the
corporation shall conduct in the future, the corpotation initially shall conduct the following
business: take such action as may be decmed necessary of appropriate by the members and/or
directors of the corporation, to the extent permitted in accordance with applicable law, at any
time and from time 1o time, including the filing such papers as may be necessary or appropriate
in order for the Corporation, or the owners of Jots in Stone Canyon East who become members
of the Corporation and are not already parties thereto, to intervene in the pending Maricopa
County Superior Court case filed on June 21, 2016 by TMS Ventures, LLC (*TMS”) agaiost
Teresa C. Zachariah, Joe Zachariah, Rosanne T. Appel, Ingrid Lenz Harrison, Alfred Harrison,
Jerry D. Smith, et. al., Case No. CV2016-005381 (the “Pending Lawsuit™), andfor to file suit
against the Town and its officials acting in their official capacities to prevent the Town from

1




ot i st 4

taking action and to challenge any action previously taken by the Town which would permit
development on the north face of Camelback Mountain by TMS (the “Contemplated Lawsuit™)
and to take such other action in order to challenge or contest in a lawful manner by judicial,
iegistative, quasi-judicial and administrative means, the validity and enforceability of certain
actions taken and contemplated to be taken by the Town and TMS to facilitate the construction
of one or more permanent structures on the north face of Camelback Mountain, which actions are
inimical to the purposes for which this Corporation is organized, and to insure that TMS and the
Town shall act in accordance with, and shall strictly comply with, all applicable building, fire
and traffic safety and other health and/or safety based faws of the State of Arizona and its
subdivisions and all private agreements affecting the properties owned by the members of this
Corporation who are presently defendants, who intervene as defendants in the Pending Lawsuit
or who may become Plaintiffs, together with or in lieu of the Corporation, in the Contemplated
Lawsuit and to take any other actions that may be reasonable or necessary 10 mitigate the
negative impact of any deleterious actions by TMS and the Town relating to the proposed
construction on the north face of Camelback Mountain and prevent immediate and irreparsble
harm to the health, safety and welfare of the members of the Corporation who ere lot owners

within the Development and damage to and/or destruction of the residences in which the
members of the Corporation live.

Consistent with the foregoing purposes and subject to all other limitations, restrictions
and prohibitions set forth in these Articles, this corporation shall have all the powers specified in
Section 10-3302 of the Arizona Revised Statutes, as amended from time to time, and to do'ali
and everything necessary, suitable and proper for the accomplishment of the purposes of
attainment of the objects set forth above either alone or in association with other individuals,
corporations or partnerships, including federal, state, county and municipal bodies and
authorities; and, in general, to do and perform acts and transact business in connection with the
foregoing objects which is not inconsistent with law; provided, however, that the corporation
shall not perform any act or transact any business that will jeopardize the tax exempt status of the
corporation under Section 501(c)(4) of the Internal Revenue Code and its regulations as that
Section and regulations now exist or may hereafter be amended or under corresponding laws and
regulations hereafier adopted.

ARTICLE IV

No primary or substantial pari of the activities of the corporation shall be participation in
or intervention in (including the publishing or distributing of statements) any political campaign
on behalf of or opposition to any candidate for public office.

. ARTICLEVY

-

The time for the commencement of this corporation shall be the date of the filing of these
Articles of Incorporation as required by law, and the term of its corporate existence shall be
perpetual.




ARTICLE V1

This corporation shall be a nonprofil corporation and shall have no stock, and no
dividends or pecuniary profits shall be declared or paid to the directors hereof or to any other
private individual, including, without limitation, the members, All the earnings and property of

the corporation shall be used to further the purposes and objects of the corporation as set forth in
ARTICLE 111 hereof.

ARTICLE VII

The directors, officers and members of the corporation shall not be individually liable for
the corporation’s debts or other liabilities. The private property of these individuals shall be
exempt from any corporate debts or liabilities. To the fullest extent that Arizona law permits and
) accordance with and within the limits of Section 10-3202(B) of the Arizona Revised Statutes,
(i) no member, director or person who serves on a board or council of the corporation in a
voluntary capacity shall be liable to the corporation or its members for monetary damages for
breach of fiduciary duty, and (i) any director or person who serves on a board or council of the
corporation in an advisory capacity shall be immune from civil liability and shall not be subject
{o suit directly or by way of contribution for any act or failure to act resulting in damage or
injury. If the Arizona Revised Statutes are hereafter amended to authorize corporate action
further eliminating or limiting the personal liability of directors, then the liability of a director of
the corporation shall be eliminated or limited to the fullest extent that Arizona law, &8s so

.amended, permits,. Any repeal or modification of this Article VII shall not adversely affect any

right or protection of a director of the corpofation existing at the time of the repeal or
modification,

ARTICLE VI

The control and management of the affairs of the corporation shall be vested in a Board
of Directors of not less than three (3), nor more than five (5), persons and at no time shall there
be an even number of Directors, except as the result of a vacancy, in which event such vacancy
shall be filled as provided in the Bylaws. The names of those selected to serve as the initial board
of directors, beginning with the incorporation of this corporation and until the second annual
meeting of the corporation, or until their successors shall be elected and qualify, are:

Thomas F. Husband
5520 E. San Miguel Ave.
Paradise Valley, AZ 85253

Teresa C. Zacharigh
5505 E. San Miguel Ave,
Paradise Valley, AZ 85253

Sheila Q. Zuieback
5702 N, 55" Pl
Paradise Valley, AZ 85253




The Bylaws of the corporation shall preseribe the terms of office and manner of election
of directors.

ARTICLE IX

This corporation shall have members as provided in the Bylaws of the corporation, The
Bylaws of the corporation shall prescribe the gualifications of the members, their manner of

selection, the classes of membership, if any, and the rights, duties and voting privileges of ¢ach
class.

ARTICLE X

No person shall possess any property right in or to the property ot assets of the
corporation. Upon the dissolution of this corporation as provided in the Bylaws, all assets
remaining after payment of any outstanding liabilities shall be distributed exclusively to
charitable, religious, educational or scientific organizations which would then qualify under the

- provisions of Section 501(c)(3) or (4) of the Internal Revenue Code and its regulations as such
Scction and regulations now exist or may hereafter be amended, or under corresponding laws
and regulations hereafter adopted and which organizations have purposes and objects similar to
those of the corporation, alt determined in accordance with the Bylaws.

ARTICLE X1

These Articles of Incotporation may be amended as provided in the Bylaws of the
corporation. In the event of any conflict or inconsistency between these Asticles of
Tncorporation and the Bylaws of the corporation, the provisions of these Articles of Incorporation
shall have priority. In the event of any conflict or inconsistency between the Bylaws of the

corporation and any other governance documents of the corporation, the Bylaws shall have
priority.

ARTICLE XII

The corporation shall indemnify each of its past, present and future members, directors,
officers, employees and agents, which includes uncompensated or volunteer members of
advisory boards and councils of the corporation, against all expenses they incur, including, but
not limited to, legal fees, costs, judgments and penaltics, which may be incurred, rendered or
levied in any legal action brought against any of them for or on account of any action or
omission alleged to have been committed while acting within the scope of their authority as
members, directors, officers, employees, members of advisory boards or councils, or agents of
the corporation. Whenever any person reports to the President of the corporation that a legal
action has been brought or is about to be brought against the person, for or on account of any
action or omission alleged to have been committed by the person while acting within the scope
of the person's fumction as a member, director, officer, employee, advisory board or council
member, or agent of the corporation, members of the Board of Directors, who ar¢ not parties to
the action, suit or proceeding, at the next regular or at a special meeting held within a reasonable
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time thereafter, shall determine, in good faith, whether, in regard to the matter involved in the
action or contemplated action, the person acted, or failed to act, in good faith and in the manner
the person reasonably believed to be in or not opposed to the best interests of the corporation,
and with respect to any criminal action or proceeding, had no reasonable cause to believe the
conduct was unlawful. If the Board of Directors determines that the person did so act with regard
{c the matter involved in the action or contemplated action, indemnification shall be mandatory
and shall be automatically extended es specified herein; provided that the corporation shall have
the right to refuse indemnification in any instance in which the person to whom indemnification
would otherwise have been applicable shall unreasonably refuse to permit the corporation, at its
own expense and through counsel of its own choosing, to defend the person in the action. The
termination of any action, suit or proceeding by judgment, order, settlement or conviction, or
upon a plea of no contest or its equivalent shail not by itself create the presumption that the
person acted or failed to act other than in good faith and in a manner which the person
reasonably believed to be in or not opposed to the best interests of the corporation and, with
respect to any criminal action or proceeding, had reasonable cause to believe that the conduct
was unlawful, The corporation shall provide for indemmification in accordance with this Article

X1 and Section 10-3850 ef seq. of the Arizona Revised Statutes and to the fullest extent that
Arizona law permits,

ARTICLE XII}

This corporation hereby appoints Francis J. Slavin, P.C, an Arizona professional
—-—-—corporation,- 2198 E. Camelback Rd., Ste. 285, Phoenix, Arizona 85016 as its initial statutory
agent. All notices and processes, including service of a summons, may be served upon said
statutory agent and, when so served, shall be lawful, personal service upon this corporation, The
Board of Directors may, at any time, appoint another agent for such purpose, and filing of such

other appointment shall revoke this or any other previous appointment of such egent,

ARTICLE X1V

All powers, duties and responsibilities of the incorporator shall cease at the time of
delivery of these Articles of Incorporation to the Arizona Corporation Commission for filing.

{THE REMAINDER OF THIS PAGE
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WITNESS WHEREQF, the undersigned incorporator has hereunto signed his name

this S’S;Jday of September, 2016.

STATE OF ARIZONA. )

) 98

COUNTY OF MARICOPA )

FRANCIS J. SLAVIN, P.C,, an Arizona
professional ¢o i

By:
Z Francis J, $lavin/President
2198 E.C ack Rd., Ste, 285
Phoenix, Arizona 85016

On this VA day of September, 2016, before me, the undersigned officer, personally

“appeared Francis J. Slavin, President of FRANCIS J. SLAVIN, P.C., an Arizona professional

corporation, known to me to be the person whose name is subscribed for the foregoing
instrument and acknowledged that he executed the same in his authorized capacity for the

purposes therein contained.

My Commission Expires:

JOSEPH . MORITZ SR,
Hotary Public - Artzona

Maricopa Gounty '
g Expires-Ape25, 2018 )
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LAW OFFICES

FRANCIS J. SLAVIN, PC. 2198 EAST CAMELBACK ROAD

SUITE 285

FRANCIS J. SLAVIN PHOENIX, ARIZONA 85016
JOSEPH J. MORITZ, JR.* ' (602) 381.-8700
ELLEN B. DAVIS FAX 381-1920

DANIEL J. SLAVIN
HEATHER N. DUKES
*CERTIFIED SPECIALIST, REAL ESTATE LAW

EMAIL: b.slavin@fjslegal.com

December 29, 2016

VIA HAND-DELIVERY

Eva Cutro, Director and Zoning Administrator
Community Development Department
TOWN OF PARADISE VALLEY

6401 East Lincoln Drive

Paradise Valley, Arizona 85253

Mr. Richard Chambliss, Chairman
Board of Adjustment

TOWN OF PARADISE VALLEY
6401 East Lincoln Drive

Paradise Valley, Arizona 85253

RE:  Notice of Appeal of Zoning Administrator’s Enforcement Decision dated
November 29, 2016 (the “ZA Decision”) to the Town of Paradise Valley
(the “Town”) Board of Adjustment (the “Board”) regarding the TMS
Ventures, LLC (“TMS”) Hillside Building Committee Application Case No.
16-280 (the “TMS Application”) for a proposed residential development on
an approximate 3.44-acre property assigned Assessor’s Parcel No. 172-47-
078D (the “TMS Property”).

Dear Zoning Administrator Cutro and Chairman Chambliss:

Pursuant to Ariz. Rev. Stat. Sections 9-462.05 and 9-462.06 and Town Code Section
2-5-3.C.1, on behalf of aggrieved persons Teresa and Joe Zachariah, Terry Appel, Alfred
and Ingrid Harrison, and Save Camelback Mountain, an Arizona non-profit corporation
(collectively “Appellants”), our firm hereby submits this notice of appeal to the Town’s
Zoning Administrator and Board of Adjustment appealing the Zoning Administrator’s
November 29, 2016 decision to waive enforcement of the Town Zoning and Subdivision
ordinances regarding the TMS Application.



Ms. Eva Cutro, Community Development Director and Zoning Administrator
Mr. Richard Chambliss, Board of Adjustment Chairman
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BASIS OF APPEAL TO BOARD OF ADJUSTMENT

Pursuant to Ariz. R. Stat. § 9-462.05, the Town of Paradise Valley is required to
establish the office of Zoning Administrator who is charged with the responsibility for
enforcement of the Zoning Ordinance. This appeal of the ZA Decision is being filed for
the purpose of obtaining an order from the Board of Adjustment that the Zoning
Administrator erred in the enforcement of the Town’s Zoning Ordinance and Subdivision
Code by deciding that the Hillside Building Committee may process, consider and decide
the TMS Application “at-risk” without TMS first complying with the following Town code
and ordinance requirements:

1. TMS is required to establish that the TMS Property is a “Lot” having adequate
frontage on a public or private street prior to submitting plans for Hillside Building
Committee review and approval. See Town Zoning Ordinance §§ 2206.1.B, 2206.11, and
2203 definition of “Lot”. The private roadway depicted in the plans submitted as part of the
TMS Application is the subject of a lawsuit which is currently pending in Maricopa County
Superior Court. TMS filed a lawsuit against Appellants Zachariah, Appel and Harrison
(owners of Stone Canyon East (“SCE”) Lots 22 — 24) and Jerry Smith (owner of SCE Lot 25)
asking a Court to enter judgment granting legal access to the TMS Property. TMS has
alleged 5 alternative counts in the lawsuit seeking a judgment establishing legal access in
the form of either public right-of-way or a private roadway. Thus, TMS must submit to the
Town a copy of a final court judgment establishing legal access to the TMS Property before
the Town may proceed with the TMS Application.

2. TMS is also required to obtain approval of a conditional use permit from the
Town’s Planning Commission and Town Council (on appeal) for the proposed private
roadway depicted in the plans submitted as part of the TMS Application. See Town Zoning
Ordinance §§ 1101.B, 1103.2.B, and 1103.4.C.

3. TMS is also required to obtain subdivision plat approval from the Town
Mayor and Council inasmuch as the TMS Property was unlawfully subdivided from a larger
property in 1970 after becoming part of the original incorporated area of the Town in
1961. See Section 2 of the Town’s 1962 Subdivision Regulations adopted by Town
Ordinance No. 16; see also current Town Zoning Ordinance §§ 2202 and 2203; see also
Town Subdivision Code Article 6-1.

4, Before the Town may accept and process the TMS Application for approval
by the Hillside Building Committee, TMS is also required to obtain variances from the strict
application of the Town Zoning Ordinance and Subdivision Code. In our firm’s letter dated
September 20, 2016 (referred to as the “Slavin Letter” in the ZA Decision), the following
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variances were disclosed to the Hillside Building Committee and the Zoning Administrator
as being required:

A. Variance to reduce the required width of a driving surface for a
private roadway providing access to one (1) or two (2) residences from 16 feet to 12 feet.
See Town Zoning Ordinance § 1103.2.B.3.b.i.

B. Variance to reduce the required paved surface width for a private
roadway providing: (i) access to 2 lots from 15 feet to 12 feet and (ii) access to 3 lots from
20 feet to 12 feet. See Town Subdivision Code Article 6-7.C.4.

C. In the alternative, a variance to reduce the required pavement width
for a public roadway from 20 feet to 12 feet. See Town Subdivision Code Article 6-7.C.3.

D. In the alternative, a variance to increase the allowable grade for a
public roadway from 15 percent to 30 percent. See Town Subdivision Code Article 6-
7.C.3.

E. Variance to increase the maximum length of any continuous retaining
wall from 100 linear feet to 115 linear feet. See Town Zoning Ordinance § 2207.VI.C.1.a.

F. Variance to increase the maximum height of a retaining wall to a
height greater than 8 feet. See Town Zoning Ordinance § 2207.VI.C.1.a; see also Town
Subdivision Code Article 6-7.C.15.

G. Variance to increase the amount of land devoted to public rights of
way or private roads approved by Special Use Permit [sic] from 10 percent of the gross
parcel area to approximately 19 percent. See Town Subdivision Code Article 6-7.C.7.

H. Variance to increase the percentage of the total area subject to cut and
fill for purposes of private and public roads to a percentage greater than 5 percent of the
gross parcel area. See Town’s Subdivision Code Article 6-7.C.8

The Zoning Administrator has erred by allowing TMS to continue to process the
TMS Application “at risk” and to obtain a decision by the Hillside Building Committee
without first obtaining the necessary approvals required by the Town’s Zoning Ordinance
and Subdivision Code, as set forth in our September 20, 2016 letter. The Zoning
Administrator has no authority under state statutes or the Town’s codes and ordinances to
waive enforcement of the Zoning Ordinance and Subdivision Code requirements in order
to allow the TMS Application to be processed at-risk and prematurely decided by the
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Hillside Building Committee. An “at-risk” application is not authorized or implied under
State enabling legislation or the Town’s codes and ordinances.

Furthermore, the TMS Application and plan of development greatly depends upon
the outcome of the TMS lawsuit. The counts set forth in the TMS Complaint and our
clients” Counterclaim could result in a judgment that the TMS Property is served by: (1) no
legal access, (2) legal access in the form of a public easement across SCE Lots 22-25, (3)
legal access via a private easement across SCE Lots 22-25, or (4) legal access resulting from
a private way of necessity and the condemnation of a roadway in a location determined by
the court. Until a final judgment is entered, the Town has no way of knowing which
roadway standards and requirements from the Zoning Ordinance and Subdivision Code to
apply when evaluating the TMS development plans. Similarly, the Town is unable to
impose certain variance requirements for approval of the TMS Application until the
roadway location and type of roadway (public vs. private) is determined by the court.
Different sets of variances will be required depending on the court’s ruling. Therefore, it is
impractical and erroneous for the Zoning Administrator to allow TMS to process the TMS
Application at risk before the Hillside Building Committee prior to the Town receiving
evidence of the court’s ruling in the TMS lawsuit.

1. JURISDICTION OF BOARD OF ADJUSTMENT

The Town Board of Adjustment has jurisdiction to hear this appeal of the
Community Development Director’s erroneous decision to waive enforcement of the
Town’s Zoning Ordinance. The jurisdiction of the Board to hear appeals of this nature has
been established by statute pursuant to the following sections of Ariz. Rev. Stat. § 9-
462.06:

C. A board of adjustment shall hear and decide appeals from the
decisions of the zoning administrator, shall exercise other powers as
may be granted by the ordinance and adopt all rules and procedures
necessary or convenient for the conduct of its business.

D. Appeals to the board of adjustment may be taken by persons
aggrieved or by any officer, department, board or bureau of the
municipality affected by a decision of the zoning administrator,
within a reasonable time, by filing with the zoning administrator and
with the board a notice of appeal specifying the grounds of the
appeal.
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G. A board of adjustment shall:

1. Hear and decide appeals in which it is alleged there is an
error in an order, requirement or decision made by the
zoning administrator in the enforcement of a zoning
ordinance adopted pursuant to this article.

Emphasis added.

The Town’s Community Development Director performs the duties of the Zoning
Administrator. See Town Code § 2-5-3.C.1. As the Zoning Administrator, decisions by the
Community Development Director regarding the enforcement of the Town’s Zoning
Ordinance may be appealed to the Board of Adjustment. Id. Thus, the enforcement
decisions made by Director Cutro, as Zoning Administrator, in the ZA Decision may be
appealed to the Board of Adjustment by the Appellants as aggrieved persons owning
adjacent properties and a non-profit corporation having an interest in the preservation of
Camelback Mountain.

1. STAY OF ALL PROCEEDINGS

As required by Ariz. R. Stat. § 9-462.06(E), the TMS Application as well as any new
applications relating to the development of the TMS Property are automatically stayed by
this appeal to the Board of Adjustment. Ariz. R. Stat. § 9-462.06(E) states as follows:

E. An appeal to the board stays all proceedings in the matter appealed from,
unless the zoning administrator certifies to the board that, in the zoning
administrator's opinion by the facts stated in the certificate, a stay would
cause imminent peril to life or property. . ..

In this case, a stay of the TMS Application and all related development applications for the
TMS Property would not cause imminent peril to life or property. Thus, all proceedings in
this matter, including applications, hearings, reviews, and decisions relating to the TMS
Property, are stayed until the Board of Adjustment hears and issues a final decision on this
appeal.

V. SUBMITTAL OF SUPPLEMENTAL NARRATIVE AND EXHIBITS IN ADVANCE OF BOA HEARING

Pursuant to Subsection E of the “Procedures for Board Meetings” section set forth in
the Town of Paradise Valley Board of Adjustment Rules & Regulations revised on August 6,
1997 and the Town’s Board of Adjustment Appeal Process Guide and Submittal
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Requirements handout, Appellants provide notice to the Board that Appellants intend to
file with the Board and the Zoning Administrator a supplemental narrative together with
exhibits, demonstratives, statements, and/or proposed findings of fact and conclusions of
law at least 21 calendar days prior to the Board hearing scheduled in this matter. Thank
you in advance.

Enclosures

1. Letter dated September 20, 2016 from Francis J. Slavin, P.C. to Scott Jarson,
Chairman of the Town’s Hillside Building Committee, with revised page 21 to correct error
in demonstrative depicting “Sections of Private Roadway Serving More Than One (1) Lot.”

2. Letter dated November 29, 2016 from Eva Cutro, Director and Zoning
Administrator of Town Community Development Department, and Andrew Miller, Town
Attorney, to Attorneys Andrew Abraham and Douglas Jorden, counsel for TMS Ventures,
LLC.

Cc:  Catherine Kauffman, Town BOA Member (via hand-delivery w/ attachments)
Emily Kile, Town BOA Member (via hand-delivery w/ attachments)
Eric Leibsohn, Town BOA Member (via hand-delivery w/ attachments)
Robert Nagle, Town BOA Member (via hand-delivery w/ attachments)
Jon Newman, Town BOA Member (via hand-delivery w/ attachments)
Hope Ozer, Town BOA Member (via hand-delivery w/ attachments)
Kevin Burke, Town Manager (via hand-delivery w/ attachments)
Andrew Miller, Town Attorney (via hand-delivery w/ attachments)
Duncan Miller, Town Clerk (via hand-delivery w/ attachments)
Andrew Abraham, Esq., Counsel for TMS Ventures, LLC (via hand-delivery w/
attachments)
Douglas Jorden, Esq., Counsel for TMS Ventures, LLC (via hand-delivery w/
attachments)



November 29, 2016

Doug Jorden

Jorden, Hiser & Joy, P.L.C.

5080 North 40" Street, Suite 245
Phoenix, AZ 85018

Andrew Abraham

Burch & Cracchiolo, P.A.
702 East Osborn Road
Phoenix, AZ 85014

Re: Application by TMS Ventures, LLC for Hillside Building Committee Review for
Property Located at 5507 East San Miguel, Paradise Valley, Arizona (“TMS
Property”)

Dear Mr. Jorden and Mr. Abraham:

The Town staff has been made aware of the pending litigation between TMS Ventures and the
four property owners neighboring the TMS Property (that is, Joe and Teresa Zachariah,
Roseanne Appel, Alfred and Ingrid Harrison, and Jerry Smith, collectively, the “Four
Neighbors”), including having been supplied copies of some of the pleadings in that litigation
(Maricopa County Superior Court Case No. CV2016-005381, the “Pending Litigation”). Further,
the Town Hillside Committee has been sent a detailed letter dated September 20, 2016 from
attorney Francis Slavin, representing three of the Four Neighbors, with many new historical
facts and legal assertions (the “Slavin Letter”). Given the Pending Litigation and new factual
and legal issues raised by the Slavin Letter, we wanted to communicate to you the Town staff’s
position on the processing of the Application for Hillside Building Committee Review for the
TMS Property (the “TMS Application”), namely, that the processing of the TMS Application
should be seen as “at risk” at this time, for the reasons noted below.

First, given the Pending Litigation, the Town staff will insist that a final order or final settlement
of the Pending Litigation on the form of legal access be provided to the Town staff prior to the
issuance of any building permit for the TMS Property. Second, based on the determination by
the courts of the form of legal access to the TMS Property (or possibly that there is no legal
access at all), any prior Hillside Committee approval may be inapplicable or void and another
application may need to be processed.

6401 East Lincoln Drive
Paradise Valley, Arizona
85253-4328

480-948-7411
480-951-3715 Fax
480-483-1811 TDD



The Town staff fully believes and intends that the TMS Property access issues are a private
matter to be resolved by the parties to the Pending Litigation. Further, depending on the
court’s resolution of other issues that have been raised in the Pending Litigation and in the
Slavin Letter, additional or different development requirements may apply.

The Town wants to be sure that you are aware that the existing uncertainties may impact the
Town’s development requirements and the review and approval processes for the TMS
Property. At this time, the Town intends to continue to process the TMS Application as
requested by your client, but this is “at risk” to your client and, as noted above, the Town’s
development and processing requirements are dependent upon the final outcome of the
Pending Litigation. Further, the Town’s issuance of a building or other construction permits
will be contingent upon final resolution of the Pending Litigation.

Sincerely,
7 . ;) =
Andrew Miller Eva Cutro
Town Attorney Community Development Director
cc: Hillside Building Committee Members

Kevin Burke, Town Manager
Duncan Miller, Town Clerk
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VIA HAND-DELIVERY

Mr. Scott Jarson, Chairman
Hillside Building Committee
TOWN OF PARADISE VALLEY
6401 East Lincoln Drive
Paradise Valley, Arizona 85253

RE: Opposition to Application by TMS Ventures, LLC, an Arizona limited
liability company (“TMS” or the “Applicant”) for Hillside Building
Committee (“HBC”) Approval of Residential Plans for 3.44-Acre Parcel
Assigned Assessor Parcel Number 172-47-078D (the “Property”), Case No.
16-280 (the “Application”)

Dear Chairman Jarson:

On behalf of Teresa and Joe Zachariah, Terry Appel, Alfred and Ingrid Harrison and
Save Camelback Mountain, an Arizona non-profit corporation, whose members reside in
the Stone Canyon East neighborhood, we thank you for allotting us additional time to
present the concerns of our clients to the Hillside Building Committee during the
September 8, 2016 meeting. In response to the Chairman’s request, we shortened our
presentation, electing to forgo at the time presenting detail to support the overview of our
clients’ position. The purpose of this letter is to provide that detail. Please accept this
letter as part of the Hillside Building Committee’s official records regarding TMS’
Application for HBC approval of a building permit to construct a 10,000 s.f. residence on a
3.44-acre parcel with a 53% natural slope on the north face of Camelback Mountain.

As we presented during the HBC meeting, the Committee lacks the legal authority
to process a formal application to approve a building permit to construct the proposed
residence on the Property for the following 4 reasons:

1. There is no established legal access for the Property to and from a public
street.

2. The access being claimed by TMS would constitute a private roadway as
defined under the Town’s Zoning Ordinance, requiring the Applicant to obtain a
conditional use permit from the Town’s Planning Commission.
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3. Inasmuch as the 3.44-acre Property was unlawfully subdivided after the
larger parcel from which the Property was subdivided became part of the original
incorporated area of the Town, TMS is required to obtain subdivision plat approval from
the Town Mayor and Council as required by the Town’s Subdivision Code.

4. The Applicant’s proposal does not satisfy certain requirements of the Town
Zoning Ordinance and Subdivision Code, which would require the Applicant to obtain
approvals for several variances from the Town’s Board of Adjustment and Town Council,
respectively.

For these reasons, we would request written confirmation from the Committee that
the TMS Application will not be scheduled for a Formal Hillside Committee Review
Meeting unless and until TMS were to obtain: (1) a final court judgment granting legal
access to the Property over and across our clients” Stone Canyon East Lots 22, 23, and 24,
(2) a conditional use permit approval for the private roadway, (3) a subdivision plat
approval establishing the Property as a legal Lot, and (4) all necessary variance approvals.

[ LEGAL ACCESS TO THE TMS PROPERTY

A. LEGAL ACCESS TO PROPERTY MUST BE ESTABLISHED PRIOR TO CONCEPT PLAN
REVIEW AND ISSUANCE OF FORMAL HBC AND BUILDING PERMIT APPROVALS

TMS must establish that the Property has frontage on a public or private street prior
to submitting plans for Hillside Building Committee review and approval. Pursuant to
Section 2206 of the Hillside Building Regulations, “an applicant shall submit . . . seven (7)
copies of a preliminary site plan. . . along with topographic information for the Lot” in
order to be scheduled for an HBC Concept Plan Review Meeting.! The application
requirements for a Formal Hillside Committee Review Meeting also refer to surveys, site
plans and studies for the entire “lot”.? The term “Lot” is defined in the Hillside Building
Regulations as follows:

Lot — A parcel of land occupied or intended for occupancy by one main
building, together with any accessory buildings including the open spaces
required of the Hillside Regulations and having adequate frontage on a
public or private street.’

To date, TMS has been unable to demonstrate that the Property constitutes a “Lot”
having adequate frontage on a public or private street. See Sections |I.B and I.C below.

! Emphasis added. See Section 2206.1.B of the Town of Paradise Valley Zoning Ordinance.
% See Section 2206.11. of the Town of Paradise Valley Zoning Ordinance.

® Emphasis added. See Section 2203 of the Town of Paradise Valley Zoning Ordinance; see also Article 6-1 of the
Town Code.
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With no frontage on a public or private street, the Hillside application submitted by TMS to
date is incomplete, and the Hillside Building Committee has no authority to review plans
and schedule meetings regarding development on the Property.

B. THE LAWSUIT FILED BY TMS CONCEDES THAT THE PROPERTY CURRENTLY HAS NO
LEGAL ACCESS

The private road depicted in the TMS plans extending south and east from the San
Miguel Avenue cul-de-sac to the TMS Property over and across Stone Canyon East Lots 22,
23, 24 and 25 is the subject of a lawsuit which is currently pending in Maricopa County
Superior Court.* On April 25, 2016, TMS filed the Lawsuit against our clients (owners of
Lots 22-24) and Jerry Smith (owner of Lot 25) asking a Court to enter judgment granting an
easement for legal access to the TMS Property across Stone Canyon East Lots 22 through
25. TMS is essentially asking the Court to enter judgment granting TMS the legal right to
access and build the private road in the proposed location depicted on its current site plan
submitted to the HBC.

Without getting into too much detail, TMS, on August 19, 2016, filed a Verified
Second Amended Complaint (the “Complaint”) containing 5 alternate counts, claiming:

First, an easement document recorded in 1960 (the “1960 Easement Document”)’
created an express easement over and across our clients’ lots,

Second, the TMS Property enjoys an implied easement over and across our clients’
lots,

Third, the 1960 Easement Document created a public road over and across our
clients’ lots and constituted a common law dedication,

Fourth, the conveyancing history and patterns within Tract 4 of O’Briens Camelback
Lands created an easement for the benefit of TMS across our clients’ lots under an
implied way of necessity theory, or

Fifth, TMS is entitled to condemn an easement over and across our clients’ lots
pursuant to a private way of necessity theory.

TMS has also included a Count in their Complaint seeking an injunction against the
Zachariahs and Appels to prevent them from continuing to maintain security gates which,
for more than 10 years, have peaceably and adversely blocked TMS and its predecessors’
access to the Property.

* TMS Ventures, LLC v. Zachariah, et al, Maricopa County Superior Court Case No. CV2016-005381 (the
“Lawsuit”).

® Easement for Roadway recorded on March 1, 1960 at Docket 3178, Page 402, Official Records of the Maricopa
County Recorder’s Office (“MCR”).
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We have filed a Counterclaim against TMS demonstrating how each of TMS’ legal
theories will not prevail in Court and seeking a judgment quieting title in our clients to the
proposed easement area. For instance, the 1960 Easement Document did not comply with
state statutes for creating public roadways, and there has been no acceptance of the public
easement for ownership and maintenance by either the County or the Town. The Town
Attorney and TMS’ attorney have confirmed this in their correspondence to one another
and our clients. We have enclosed a copy of our clients’ Answer and Counterclaim as
Exhibit “14,

Immediately after filing the Lawsuit, TMS brought this application before the HBC
claiming to have the present legal right to build the private road leading to its Property
across our clients’ lots. By filing the Lawsuit against our clients, TMS has admitted that it
has no such legal right at this time. Only a judgment entered by a court of law may
establish legal access to the Property. Since no judgment has been entered, TMS does not
enjoy legal access to the Property across our clients” lots. The Hillside Building Committee
has no authority to process plans or issue approvals for the Property until a judgment is
entered granting legal access to TMS.

C. THE TOWN LACKS AUTHORITY TO RECOGNIZE AN EASEMENT FOR ACCESS BASED
UPON IMPLIED WAY OF NECESSITY

The Town Attorney and Town staff cannot step into the shoes of the court and
determine that the TMS Property enjoys legal access by an implied way of necessity theory.
Implied way of necessity is a common law theory created and enforced by our courts. In
certain conveyancing patterns, where land is sold to a third party that has no outlet to a
public street, the seller by implication grants an implied way of necessity to the third party
for ingress and egress over the parcel retained by the seller. In this case, the conveyancing
history of Tract 4 prevents TMS from claiming an implied way of necessity across our
clients’ lots. Furthermore, under Arizona law, our adverse possession claims arising from
the locked gates blocking access to the TMS Property for more than the 10-year statutory
period bars TMS from establishing legal access by an implied way of necessity theory.

Neither the Town Attorney nor the Town staff have any legal authority to make a
determination that a parcel enjoys legal access by this common law doctrine. Only a court
has that authority. The Town Attorney and the Applicant’s attorney attempted to usurp the
court’s authority by exchanging written correspondence with one another and our clients
finding the TMS Property to have legal access by an implied way of necessity. After
sending a draft letter to the Town Attorney for input and direction, on August 5, 2013,
counsel for TMS sent a formal letter to the Town Attorney providing information as to why
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he believed TMS had access to the Property “based on the legal doctrine of ‘implied way of
necessity’. .. ."”°

On August 13, 2013, the Town Attorney sent a letter to our clients and the Smiths
confirming that he “reviewed the cases cited in Mr. Jorden’s letter, and agree[d] that it does
appear that the Scali [TMS] Property enjoys an implied way of necessity . . . “ The Town
Attorney’s stated purpose for writing the letter to our clients was to make them “aware of
the Scali property legal access request and . . . [the Town Attorney’s] agreement that it does
appear to be legally accurate.” In the August 13" letter, the Town Attorney also went as
far as to decide the exact location of the implied way of necessity, which is a determination
made by courts after substantial evidence is presented regarding the reasonable
convenience of the parties and evidence of prior use.” The Town Attorney invited a
response to his letter by August 27, 2013.

Then, on September 4, 2013, the Town Attorney sent a confirming letter to counsel
for TMS stating that the “Town Attorney’s Office agrees that there is legal access to the Scali
Property by way of an implied way of necessity” and confirmed the exact location of the
implied way of necessity to TMS’ counsel. The Town Attorney also confirmed that the
easement would “function as a right-of-way or private road within the meaning of Section
2207 of the Town’s Zoning Ordinance.”®

On August 19, 2016, TMS filed a Verified Second Amended Complaint adding a
count for an implied way of necessity for the court to decide. Once again, TMS concedes
that the Town Attorney’s opinion should be left to the court to decide.

Town staff have committed an illegal and unauthorized act by issuing an opinion to
TMS, our clients and this Committee that the Applicant enjoys an easement under a
common law implied way of necessity theory. Moreover, the Town Attorney has no
authority to interpret what constitutes a private roadway under the Town’s Zoning
Ordinance - only the Community Development Director, acting in her official capacity as
the Town’s Zoning Administrator, has that authority to interpret the Town’s Zoning

® See August 5, 2013 letter from Attorney Doug Jorden to Town Attorney Andrew Miller attached hereto as Exhibit
“2”.

" See August 13, 2013 letter from Town Attorney Andrew Miller to Zachariah, Appels, Harrisons and Smiths
attached hereto as Exhibit “3”. “The implied way of necessity would basically run along the property line between
5505 E. San Miguel and 5511 E. San Miguel, approximately where the current shared driveway for these two
properties exists, and then along the southern 25” of the 5519 E. San Miguel and 5525 E. San Miguel properties . . .

8 See September 4, 2013 letter from Town Attorney Andrew Miller to Attorney Douglas Jorden attached hereto as
Exhibit “4”.,
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Ordinance.’ This is black letter law known by most lawyers practicing land use law in
Arizona. To date, there has been no formal determination by Director Eva Cutro regarding
this issue of access. Therefore, TMS has no basis to argue that legal access to the TMS
Property has been approved by the prior actions and decisions of Town staff, and Hillside
Building Committee review of the TMS Application is premature.

I. CONDITIONAL USE PERMIT APPROVAL FOR PRIVATE ROADWAY LEADING TO TMS PROPERTY

Assuming the court were to determine that TMS enjoys a private easement across
our clients” Lots 22, 23 and 24 in Stone Canyon East, the Hillside Building Committee
would have no authority to hear and decide this application because there has been no
conditional use permit approved for the private roadway in the location and width
approved by the court.

A. PRIVATE ROADWAY VS. DRIVEWAY DESIGNATION

At the September 8, 2016 HBC meeting, there was some discussion as to whether
the alleged easement area leading south from the San Miguel cul-de-sac to the northeast
corner of the TMS Property would constitute a “driveway” or a “private roadway” under the
Town’s Zoning Ordinance. Upon reviewing the Zoning Ordinance, the Subdivision Code,
and prior correspondence and reports issued by Town staff, in the event a judgment were
entered by the court in favor of TMS’ implied way of necessity claim, the easement area
across our clients’ lots would constitute a private roadway rather than a driveway. The
Town’s Zoning Ordinance requires conditional use permits to be issued for private
roadways. '

Under Section 1103.2.B.1 of the Town’s Zoning Ordinance, a private roadway is
defined as:

A roadway not dedicated to or maintained by the Town of Paradise Valley
that provides access to properties. A private roadway shall be established
only in conjunction with the vacation of a public roadway or in conjunction
with the creation of a lot or lots and shall provide access to such lots.”

Emphasis added. In this case, the private roadway across our clients’ lots would not be
dedicated to or maintained by the Town of Paradise Valley. The private roadway would
provide access to 3 properties — the Zachariah’s Lot 22, the Appel’s Lot 23 and the TMS
Property. In addition, the private roadway to the TMS Property would be a new street
integral to the creation of a lot. As set forth in Section Ill of this letter below, the TMS
Property was unlawfully created in 1970 with no subdivision approval having been issued
by the Town. TMS is required to process and obtain approval of a subdivision plat creating
a legal lot in its current configuration. Therefore, TMS purports to obtain a private roadway

% See A.R.S. Section 9-462(A)(4) and Section 2-5-3.C.1 of the Paradise Valley Town Code.

10 See Section 1101.B and 1103.2.B of the Town of Paradise Valley Zoning Ordinance.
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in conjunction with the creation of the TMS lot.

The Town staff’s Action Report to the Hillside Building Committee regarding the
TMS Application issued in advance of the September 8, 2016 meeting labels the easement
area across our clients’ lots as a “private roadway.”"" The following excerpts have been
taken from said Action Report:

Background

The roadway easement is located on Lots 22, 23, 24 and 25 of the Stone
Canyon East subdivision . . . . The applicant represents that the private
roadway by easement is the only means of ingress/egress to the subject
property (which is subject of currently [sic] litigation). However, the private
roadway by easement is not part of the Hillside Committee review. . . .

New Single Family Residence

The lot is rectangular in shape, has a slope of approximately 53%, and is
accessible via the private roadway by easement on the neighboring
properties to the south . . . . The private roadway by easement is not
included in the disturbance calculation since it is not located on the subject
lot and since roads are exempt from the disturbed area calculation per
Section 2207.111.G of the Town Zoning Ordinance."

As a sidenote, we strongly disagree with staff’s statement in the Action Report that
the private roadway is not part of the Hillside Committee review. First, the provisions in
the Hillside Development Regulations, including the provisions creating the Hillside
Building Committee review process, “apply to all land within a Hillside Development Area
as denoted on Figure 2 — Hillside Development Area.”” The TMS Property and the land
over which the private roadway would cross are part of this Hillside Development Area.
Second, the private roadway area would become a disturbed area irrespective whether or
not it is included in the calculation of maximum disturbed area for the TMS Property. The
Committee is charged with evaluating site plans which depict the proposed “limits of
disturbance” and landscape plans which include “methods for revegetation of all disturbed
areas.”' The phrase “disturbed area” is defined as “that area of natural ground excluding

1 See Action Report to Hillside Building Committee for File No. 16-280 printed on September 1, 2016 attached
hereto as Exhibit “5”.

'21d. Emphasis added.
13 See Section 2202 of the Town of Paradise Valley Zoning Ordinance.

14 See Sections 2206.11.C and 11.G of the Town of Paradise Valley Zoning Ordinance.
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the footprint of the residence that has been or is proposed to be altered through grading,
cut and fill, removal of natural vegetation, placement of material, trenching, or by any
means that causes a change in the undisturbed natural surface of the land or natural
vegetation.””> An approximate 580-foot private roadway extending from the San Miguel
cul-des-sac to the TMS property in addition to the 155-foot driveway to be constructed on
the TMS Property would have a substantial disturbance area that must be evaluated by the
Committee.

Prior to the Action Report being issued, the Town Attorney also confirmed in his
September 4, 2013 letter to TMS’ counsel that the easement would constitute a “private
roadway” as follows:

The Private Roadway Easement would function as a right-of-way or private
road within the meaning of Section 2207 of the Town’s Zoning Ordinance,
thus grading within the area of the Private Roadway Easement is exempt from
disturbance calculations so that the disturbed area associated with the Private
Roadway Easement will not be charged against Lots 22 — 25 of the Stone
Canyon East or the Scali Property.

While we dispute the Town Attorney’s authority to interpret and enforce the Town'’s
Zoning Ordinance, the Action Report to the Hillside Building Committee and the Town
Attorney’s letter have clearly described the easement area across our clients’ lots as a
“private roadway.” Only certain graded areas for private roadways would be exempt from
disturbance area calculations as described in the Action Report and Town Attorney’s
letter.'® If the entire length of the easement area were considered a driveway, the driveway
would be charged with a ratio of either 50% or 75% of the total disturbed area for the
driveway, depending on the extent of the cut and fill from natural grade.'” Therefore, TMS
must comply with all requirements for private roadways, including the requirement to
obtain a conditional use permit approval from the Town’s Planning Commission.

B. CONDITIONAL USE PERMIT REQUIREMENTS FOR PRIVATE ROADWAYS.

In the Town of Paradise Valley, conditional use permits are issued for private
roadways.'® “A conditional use is a land use that is listed in this article [Article 11 —

15 See Section 2203 of the Town of Paradise Valley Zoning Ordinance.

18 See Section 2207.11L.G of the Town of Paradise Valley Zoning Ordinance. “Grading within street rights-of-way
or tracts of land for private roads is exempt from the disturbance calculations. Any roadway grading beyond the
limits of the dedicated rights-of-way or private road tracts shall be placed in slope easements and included within the
calculations for land disturbance limitations.”

17 See Section 2207.IV.A of the Town of Paradise Valley Zoning Ordinance. “The driveway shall be included in the
calculations for land disturbance limitations at a ratio of 50% of the total disturbed area of the driveway, if the
driveway is constructed at a grade plus or minus 6 inches from natural grade. Driveways with cut and fill in excess
of 6 inches from natural grade shall be charged with 75% of the total disturbed area of driveway surface.”

18 See Section 1101.B and 1103.2.B of the Town of Paradise Valley Zoning Ordinance.
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Special Uses and Additional Use Regulations] as a permitted use subject to obtaining a
conditional use permit.”’® The purpose of the conditional use permit process is “to
determine as an administrative act by the Town, and on a case by case basis, whether
through compliance with prescribed development standards or through the imposition of
development conditions the requested conditional use can be made compatible with
surrounding existing or approved or anticipated land uses.””® Emphasis added. The
conditional use permit is necessary in order to ensure the proposed private roadway meets
the prescribed development standards in Section 1103.2.B of the Zoning Ordinance and
can be made compatible with the existing residences on our clients’ lots and the larger
Stone Canyon East subdivision. The issuance of a conditional use permit for a private
roadway being proposed by TMS in this challenging physical and aesthetic setting should
be viewed with utmost seriousness and scrutiny.

The conditional use permit process cannot be waived by the Town. “Where a
conditional use permit is specifically required by the terms of this article [Article XI of
Zoning Ordinance], no structure, building or land shall be used until a conditional use
permit has been granted by the Planning Commission or the Town Council.”?" All private
roadways require a conditional use permit.*> In this case, assuming TMS were to obtain a
favorable judgment on legal access, TMS would be required to obtain approval of the
Planning Commission or Town Council of a conditional use permit for the private roadway
before TMS would be allowed to proceed with Hillside Building Committee review and
approval, obtaining building permits to construct the private roadway, and using its
Property.

[I. SUBDIVISION PLAT APPROVAL FOR TMS PROPERTY

In the event TMS were to obtain a judgment granting legal access to the Property
and a conditional use permit for the private roadway, the Hillside Building Committee
nevertheless would still have no authority to review and decide the Application inasmuch
as the TMS Property is not a lawful, pre-existing lot. TMS must obtain subdivision plat
approval from the Town Council prior to obtaining Hillside approval of its plans to
construct a residence.

A. PROPERTY’S INCORPORATION IN 1961 AND UNLAWFUL SUBDIVISION IN 1970.

Town staff, including the Town Attorney, have erred by stating in the Action Report
to the Committee and in correspondence to our clients that the TMS Property may be
developed as a lawful, pre-existing lot that was platted prior to the Town’s annexation of

19 See Section 1103 of the Town of Paradise Valley Zoning Ordinance.
24d.
?1 See Section 1103.4.C of Town of Paradise Valley Zoning Ordinance.

%2 See Section 1101.B and 1103.2B of the Town of Paradise Valley Zoning Ordinance.
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the Property in 1985. As presented at the September 8, 2016 Hillside Building Committee
meeting, in 1961, the TMS Property was included within the original incorporated area of
the Town.

The north face of Camelback Mountain was platted in 1928 by Morrough W.
O’Brien as the O’Briens Camelback Lands subdivision plat.”> The present-day Stone
Canyon subdivision, the Stone Canyon East subdivision, the TMS Property, and part of the
Phoenix Mountain Preserve are all located within a single, larger parcel designated as Tract
4 on the 1928 O’Briens Camelback Lands subdivision plat.

Location of TMS Property, Stone Canyon, Stone Canyon East
and Phoenix Mountain Preserve within Tract 4 of O’Brien’s Camelback Lands

. - .3

ST OBRIENS
CAMELBACK LANDS

' A ZBOWVISION oF
rorrions
2
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Beginning in 1955, part of Tract 4 was subdivided with the recording of the Stone
Canyon subdivision along McDonald Drive.** In 1959, Tract 4 was again subdivided when

% See O’Briens Camelback Lands subdivision plat recorded on April 24, 1928 at Book 18 of Maps, Page 36, MCR,
attached hereto as Exhibit “6”.

# See Stone Canyon subdivision plat recorded on March 27, 1955 at Book 62 of Maps, Page 41, MCR, attached
hereto as Exhibit «7”.
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the Stone Canyon East subdivision plat was recorded along McDonald Drive®, resulting in
a remainder of Tract 4 lying upslope and south of the Stone Canyon East subdivision (the
“Remainder Property”). The Applicant’s parcel was part of this larger Remainder Property
created in 1959 and designated in green below.

Stone Canyon East plat
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% See Stone Canyon East subdivision plat recorded on February 27, 1959 at Book 81 of Maps, Page 34, MCR,

attached hereto as Exhibit “8”.
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In 1961, the Town was incorporated. The Order of Incorporation attaches a map
showing the original incorporated area of the Town.”* The Remainder Property, which
included the TMS Property, was part of this original incorporation area.

BOUNDARIES OF TOWN OF PARADISE VALLEY AS OF NOVEMBER 1961
(Attached to Order of Incorporation)

3 AT 3 K o
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* Location of TMS Property

% See Order of Incorporation dated May 25, 1961 attached hereto as Exhibit “9”.
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On October 16, 1961, the Mayor and Town Council adopted Ordinance No. 10,
which attached a copy of the Town'’s first Zoning Ordinance and the official zoning district

map of the Town (the “District Map”).”’

The District Map designates the Stone Canyon

and Stone Canyon East subdivisions, the TMS Property as well as the rest of the area of the

Town with the R-43 Residential Zoning District.

TOWN OF PARADISE VALLEY ORDINANCE NO. 10
DATED OCTOBER 16, 1961
Zoning District Map

TOWN OF =
PARADISE VALLEY ARIZONA

DISTRICT mAP

* Location of TMS Property
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We have also reviewed the Town’s Ordinances and Resolutions passed and adopted
between January 1984 and December 1986. We have found no Ordinance or Resolution
in that time frame which would substantiate the statement by Town Staff that the TMS
Property was annexed into the Town in 1985. Rather, the TMS Property was included in
the original land area incorporated as the Town of Paradise Valley in 1961. Therefore, the
Applicant’s property has been within the Town’s jurisdiction since 1961, not 1985.

%7 See Town of Paradise Valley Ordinance No. 10 dated October 16, 1961 attached hereto as Exhibit «10”.
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At the time of the Town’s incorporation in 1961, the TMS Property was part of the
Remainder Property, which extended south of the south line of the Stone Canyon East
subdivision to the mountain ridge-line and was referenced in the Remainder Property legal
description attached to the conveyancing deeds between 1961 and 1970 as Parcel No. 1
(the “Remainder Parcel No. 1”).?® See area designated with blue overlay below.

Remainder Parcel No. 1 as of October 25, 1961

""‘~>,:ﬂ£\

.‘

L

', Lo * Locatlon of TMS Property
v

%8 See Special Warranty Deed recorded on October 25, 1961 at Docket 3895, Page 476, MCR conveying Remainder
Parcel to Riley, Rodgers and Rehm, the Trust Beneficiaries of Phoenix Title and Trust Company Trust Nos. 2643
and 2644. The TMS Property was included in the legal description for Parcel No. 1 attached to the Special
Warranty Deed. See Exhibit “11” attached hereto.
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After the Town’s incorporation, the Remainder Property was conveyed to a series of
owners, eventually ending up in the ownership of a limited partnership entity named
Camelback Mountain Properties.” In 1970, Camelback Mountain Properties unlawfully
subdivided the Remainder Property when it conveyed the Remainder Property to the City
of Phoenix to be included in the Phoenix Mountain Preserve except for the present-day
3.44-acre Property now owned by the Applicant, TMS.*

Remainder Parcel No. 1 Divided & Conveyed, in Part, to City of Phoenix on April 10, 1970
Present-Day TMS Property Retained by Camelback Mountain Properties

. 1 X -
o R S

2 Location of TMS Property
: * - oy x B

2% see conveyancing deeds for Remainder Property recorded between 1961 and 1970 attached hereto as Exhibit
“12”.

%0 See Warranty Deed from Camelback Mountain Properties to the City of Phoenix recorded on April 10, 1970 at
Docket 8083, Page 449, MCR, attached hereto as Exhibit “13”.
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“—

The 1970 deed to the City of Phoenix had the legal effect of creating the present-day
TMS Property in the form of an exception to the Remainder Parcel No. 1 legal description as
follows:

Parcel No. 1:

That part of the East 1200 feet of Tract 4, O’Brien’s Camelback Lands, according
to the plat of record in Book 18 of Maps, at Page 36 in the records of Maricopa
County, Arizona, lying South of the South line of Stone Canyon East, according
to the plat of record in Book 81 of Maps at Page 34 in the records of said
County, and lying West of the West line of the East 334 feet of said Tract 4;

EXCEPT that part thereof described as follows: -
BEGINNING at the Southeast corner of said Stone Canyon East; thence
Southerly, parallel with and 334 feet West of the East line of said Tract 4, a
distance of 270 feet; thence Northwesterly to a point in the West line of the East
1000 feet of said Tract 4 which is 180 feet Southerly of the Southwest corner of
Lot 22 in Stone Canyon East; thence Northerly, along said West line, to said
Southwest corner; thence East, along the South line of Stone Canyon East, to the

point of beginning.

—

Legal
Description
for TMS
Property
appearing in
1970 Special
Warranty
Deed for the
first time.

This division of the Remainder Parcel No. 1 in 1970 required a subdivision plat
approval by the Town of Paradise Valley.

B. TOWN SUBDIVISION CODE REQUIREMENTS IN EFFECT IN 1970.

At the time the Remainder Property was divided, creating the present-day TMS
Property, the Town’s 1962 Subdivision Regulations had been adopted by the Mayor and
Town Council and were in full force and effect.”’ As shown by the following definitions
from Section 2 of the 1962 Subdivision Regulations, the division of the Remainder Property
in 1970 would have required a subdivision plat approval by the Town’s Planning
Commission and Mayor and Council:

Easement: A grant by a property owner of the use of a strip of land for a
specific purpose or purposes, by the general public, a corporation, or a
certain person or persons.

Lot: A portion of a subdivision or other parcel of land having frontage on a
street and intended for transfer of ownership or intended or used for building
development.

% See Ordinance No. 16 dated September 27, 1962 adopting Subdivision Regulations of the Town of Paradise
Valley, Arizona, attached hereto as Exhibit «14”.
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Street: For the purposes of these regulations, a street includes road, highway,
drive, lane, avenue, boulevard, easement for access, right-of-way, parking or
any other way whether public or private, which affords the principal means
of access to abutting property.

Subdivision: The division for lease or sale to the public of a tract or parcel of
land into five or more lots, tracts or parcels of land, or, if a new street is
involved, any division of a parcel of land; or the division of any residential
lot, the boundaries of which have been fixed by a recorded plat; provided,
that a partitioning or division of land into tracts or parcels of land of five
acres or more and not involving a new street, or the sale or exchange of
parcels of land to or between adjoining property owners where such sale or
exchange does not create additional lots, shall not be deemed a subdivision.
The partitioning of land in accordance with State Statutes regulating the
partitioning of land held in common ownership shall not be deemed a
subdivision.?

Emphasis added. Inasmuch as a new street would have been required in order to provide
access to the newly divided Property, it was necessary for the predecessor of TMS,
Camelback Mountain Properties, to obtain a subdivision plat approval from the Town of
Paradise Valley. No subdivision approval has ever been issued by the Town, and the
Property does not have frontage on a street. Furthermore, because TMS and the Town
Attorney and Town staff appear to be cooperating to recognize an easement across our
clients’ lots by an implied way of necessity theory, they have conceded that there has been
no “grant of easement” constituting a “street” which would have previously provided the
principal means of access to the Property. Thus, by definition, the division of the
Remainder Property would involve a new street, and the TMS Property was created by an
unlawful subdivision in 1970. The TMS Property remains an illegal, non-conforming lot
today. TMS is required to obtain subdivision plat approval from the Town before it may
process plans before this Committee and seek building permit approvals.

C. TOWN SUBDIVISION CODE REQUIREMENTS CURRENTLY IN EFFECT.

All properties within a Hillside Development Area are subject to special provisions
relating to lot split and subdivision development as set forth in the subdivision code.”» The
current Subdivision Code contains definitions similar to the 1962 Subdivision Regulations

" u

for the terms “easement”, “lot”, “street” and “subdivision”.

4.

¥See Section 2202 of the Town of Paradise Valley Zoning Ordinance.
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Easement — A grant by a property owner of the use of a strip of land for a
specific purpose or purposes, by the general public, a corporation, or a
certain person or persons.**

Lot — A parcel of land occupied or intended for occupancy by one main
building, together with any accessory buildings including the open spaces
required of the Hillside Regulations and having adequate frontage on a
public or private street.?

Street — A road, highway, drive, lane, avenue, boulevard, easement for
access, right of way, parking or any other way, whether public or private,
which affords the principal means of access to abutting property.*

Subdivision — Improved or unimproved land or lands divided for the purpose
of financing, sale or lease, whether immediate or future, into four or more
lots, tracts or parcels of land, or, if a new street is involved, any such
property which is divided into two or more lots, tracts, or parcels of land, or
any such property, the boundaries of which have been fixed by a recorded
plat, which is divided into more than two parts; provided that the sale or
exchange of parcels of land to or between adjoining property owners where
such sale or exchange does not create additional lots shall not be deemed a
subdivision. The partitioning of land in accordance with state statutes
regulating the partitioning of land held in common ownership shall not be
deemed a subdivision.”

Emphasis added. The implied way of necessity theory currently being recognized by the
Town Attorney is not a “grant of easement” for purposes of processing a subdivision plat
with the Town. Note that the current Subdivision Code continues to define an easement as
“a grant by a property owner”, similar to the 1962 Subdivision Regulations. The Town staff
may not “grant” an easement to the Applicant by merely agreeing with a legal position
presented by the Applicants’ attorney which is based upon an implied way of necessity
easement theory. Unless and until a judgment is entered by the court granting some form
of legal access to the TMS Property, the Property has no frontage on a public or private
street and cannot be developed.

The Remainder Property was divided in 1970 and such division necessarily
involved a new street which would afford the principal means of access to the TMS
Property. Today, development of the TMS Property continues to involve a new street, with

% See Article 6-1 of the Town Code.
% See Section 2203 of Town of Paradise Valley Zoning Ordinance and Article 6-1 of Town Code.
% See Article 6-1 of the Town Code.

4.
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the issues of creating legal access and establishing the location of the new street being
litigated in court. In the event a judgment were entered by the court granting an easement
to TMS, under the Town’s current Subdivision Code, TMS would be required to submit a
subdivision plat for its Property and the new street in order to remedy its predecessor’s
illegal division of the Remainder Property. Until a subdivision plat is approved by the
Town, the Hillside Building Committee has no authority to review and approve plans for
development on an illegal lot.

V. VARIANCES OF TOWN ZONING ORDINANCE AND SUBDIVISION CODE

Finally, the Hillside Building Committee may not proceed with reviewing and
approving the TMS submittal until TMS obtains all necessary variances of certain Zoning
Ordinance and Subdivision Code requirements set forth in detail below. Variances of the
Town’s Zoning Ordinance requirements, including the Hillside Building Regulations,
would need to be approved by the Town’s Board of Adjustment prior to Hillside Building
Committee review and approval. Likewise, variances of the Subdivision Code
requirements would need to be approved by the Town Council.

TMS has attempted to bypass all variance requirements arising from the section of
roadway which crosses our clients” Lots 22, 23 and 24 by conspicuously excluding the
private roadway from its Hillside Building Committee application. This attempt is
impermissible, and Town staff have no authority to waive or divert any section of the
roadway from the Committee’s review. The roadway would lie within the Town’s Hillside
Development Area and would result in disturbed area to the Hillside. Thus, any
application submitted by TMS for HBC review and approval must include the entire
segment of the roadway leading from San Miguel Avenue to the TMS Property.

A. ZONING ORDINANCE VARIANCES

1. Private Roadway

TMS must widen the paved width of its proposed 12-foot private roadway to comply
with the conditional use permit requirements set forth in Section 1103.2 of the Zoning
Ordinance or it must obtain a variance from the Town’s Board of Adjustment. The
standards for private roadways require the driving surface to be not less than 16 feet in
width where the roadway is to provide access to one (1) or two (2) residences.”® Where
access to a public road for three or more residences is to be provided by a private road, all
standards and requirements for subdivisions shall apply*® (See Section IV.B.1 below).

% See Section 1103.2.B.3.h.i of the Town of Paradise Valley Zoning Ordinance.

% See Section 1103.2.B.3.b.ii of the Town of Paradise Valley Zoning Ordinance.
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2. Retaining Walls

Under Section 2207.VI.C.1.a of the Town’s Zoning Ordinance, “the maximum
length of any continuous retaining wall shall not be more than 100 linear feet.” TMS must
obtain a variance for at least one of its retaining walls shown in its July 27, 2016 grading
and drainage plans at 115 linear feet.

Section 2207.VI.C.1.a of the Town’s Zoning Ordinance also states that the
maximum height of any retaining wall shall not be more than 8 feet. The records produced
by TMS’ consultants to our firm indicate that the private roadway across our clients’ lots
may require an 18-foot high retaining wall. Until TMS submits plans for the private
roadway for the Town’s review, it is unclear whether additional variance approvals relating
to retaining walls would be required.

Retaining Wall Length of 115 Feet Requires Variance
(As shown on Grading and Drainage Plans dated July 27, 2016)

i

L,.”H

LOT 23

'CﬂlVMWMM&h&.

FANCNG AN DRANAGE PUAN
SEIT K SANMGUERL ATV
PARADIGE WALLEY A2 3%

SANTILEV v
DRIVEWAY
TRW A
RIVE AT EXIST. MATCH PAVEMENT
ADE 1725.50 ~Tr,
TRW=27.2 TAW=29.0 —_— e =5 TRW=13
CRD=23.5 GRD= mo = A=
HT=37 M8 e\ HT=8.0
=in —)
0 - — s
TRV ?s,q/' 27_2 28 4 296)= ‘*xLJ 20/ 0 § g —_— \
46.( . ==
- L B|E - 5:*:““—._»*7——'*‘ =" 5% MAX \
" 29 72 30 ! 33.0 20°%30 \
wx 2§>’~7\:‘ R 832 \ 3 STAGING |
AREA
FILL % < \
= = — R ——— ARER i he
= —— 34,0 ORVE AT EXST.
GRADE 173450
e . 350
1:5 A



Mr. Scott Jarson, Chairman
Hillside Building Committee
September 20, 2016

Page 21 of 24

B. SUBDIVISION CODE VARIANCES

TMS must process a subdivision plat approval in order to create a legal lot involving
a new street, and therefore, must comply with all Hillside requirements in the Subdivision
Code or obtain variance approvals of those requirements from the City Council prior to
submitting for Hillside Building Committee review and approval.

1. Pavement Width of Private Roadway in Hillside Area

TMS is required to obtain a variance of Article 6-7.C.4 of the Subdivision Code
which requires a “private roadway, where permitted, . . . to have a paved surface width of
not less than fifteen [15] feet if serving two lots, and twenty [20] feet if serving three or
more lots.” The private roadway to serve the TMS Property is designed by TMS at a 12-foot
surface width, on average. The private roadway would serve 3 lots from the point of
connection with San Miguel Avenue uphill to a point past the Appel’s driveway on Lot 23.
The private roadway would then serve 2 lots from the point of intersection with the Appel’s
driveway to the Zachariah’s driveway connection on Lot 22. Therefore, TMS must obtain a
variance to reduce the requisite 20-foot and 15-foot pavement widths to only 12 feet along
these stretches of the private roadway.

Sections of Private Roadway Serving More Than One (1) Lot

: : e 52t Location of TMS Property
Stretch of Private Roadway Serving 3 Lots

20-ft pavement width required; 12-ft pavement width proposed by TMS.

Stretch of Private Roadway Serving 2 Lots

15-ft pavement width required; 12-ft pavement width proposed by TMS.
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2. Pavement Width and Maximum Grade of Public Road in Hillside
Area

In the unlikely event the court were to decide that a public roadway exists across
our clients” lots as result of the recording of the 1960 Easement Document, TMS must
obtain 2 variances of Article 6-7.C.3 of the Subdivision Code in order to construct the
roadway as proposed: (1) a variance to construct a public road with a grade exceeding 15
percent and (2) a variance to construct a public road with a reduced pavement width of
less than 20 feet.

TMS is proposing a roadway which varies in most areas between a 20% slope and
30% slope in grade. Article 6-7.C.3 of the Subdivision Code states that the maximum grade
of a public road “shall not exceed 15% except that under demonstrated hardship the
Commission may recommend and the Council may approve a road having grade not to
exceed 20%.” In addition, TMS is proposing a road with an average 12-foot pavement
width. Article 6-7.C.3 of the Subdivision Code states that, “[tjo minimize cuts, the
Commission may recommend and the Council may approve a road of reduced pavement
width but not less than 20 feet wide.” In order to construct a public roadway with a
pavement width of 12 feet and a grade exceeding 15 percent, TMS would be required to
obtain these 2 variances of Article 6-7.C.3 of the Town’s Subdivision Code.

3. Roadway Retaining Walls Exceeding 8 Feet in Height

TMS must obtain a variance of Article 6-7.C.15 of the Subdivision Code to construct
roadway retaining walls which exceed 8 feet in height along the section of roadway on our
clients’ lots. From the information obtained from the files of TMS consultants’ pursuant to
subpoena, apparently the section of private roadway on our clients’ lots was excluded from
the Hillside Building Committee application over concern that the retaining walls could
measure up to 18 feet in height.

4, Land Devoted to Private Roads Limited to 10 Percent of Gross Parcel
Area.

Article 6-7.C.7 of the Subdivision Code states that “[i]n any Hillside Development
Area to be subdivided, the amount of land devoted to public rights of way or private roads
approved by Special Use Permit* shall not exceed ten (10) percent of the gross parcel
area.” The TMS Property is approximately 3.44 gross acres, or 149,846 square feet. Ten
(10) percent of the gross parcel area would equal 14,985 square feet. Therefore, the area of
the TMS Property devoted to the private roadway would be limited to 14,985 square feet.

“0 Sic. Private roads are approved by conditional use permit, not special use permit. See Section 1101.B of
the Town of Paradise Valley Zoning Ordinance.
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The proposed private roadway leading to the TMS Property totals approximately
580 feet in length with an estimated 50-foot width devoted to the private roadway. Based
upon these estimates, the private roadway area would total 29,000 square feet, which
would greatly exceed the 14,985 square-foot limitation. TMS would be required to obtain
a variance of Article 6-7.C.7 of the Subdivision Code if the area of the private roadway
does indeed exceed 14,985 square feet.

5. Cut and Fill Areas for Private Roads Limited to 5 Percent of the Gross
Parcel Area.

Pursuant to Article 6-7.C.8 of the Subdivision Code, “[t]he total area subject to cut
and/or fill for purposes of public or private roads within a Hillside Development Area
subdivision shall not exceed five (5) percent of the gross parcel area.” With a gross parcel
area of 149,846 square feet, five (5) percent of the TMS gross parcel area would equal
approximately 7,492 square feet.

TMS’ proposed private roadway totals approximately 580 feet in length with an
estimated width of 20 feet for cut and fill purposes. Based upon these estimates, the
private roadway cut and fill area would total 11,600 square feet. Therefore, TMS would be
required to obtain a variance of Article 6-7.C.8 of the Subdivision Code.

V. CONCLUSION

In the event this Application is scheduled for a Formal Hillside Committee Review
Meeting before any of these 4 requirements have been fulfilled by TMS, our clients will be
forced to take any and all appropriate measures to enjoin the HBC members from
exceeding their authority and jurisdiction to hear and decide this premature Application.
As currently proposed, this Application involves unlawful access to the Property over and
across our clients’ lots, poses several critical safety concerns that could result in damage to
property or loss of life which remain unaddressed by the Applicant, would undoubtedly
result in a diminution of our clients” property values and would cause irreversible scarring
on the north face of the iconic Camelback Mountain. As members of the Towns’ Hillside
Building Committee, you are charged with enforcing the Hillside Development Regulations
to “provide for the safety and welfare of the Town and its residents” and “to preserve and
protect the hillside environment.”*' We hope our presentation at the September 8, 2016
HBC meeting and the information set forth in this follow-up letter will cause the Committee
to require the Applicant to present hard evidence of legal access to the Property, obtain all
prerequisite approvals from the Town, and complete the requisite studies and plans prior to
deciding whether or not to approve the TMS application.

*! See Section 2201 of the Town of Paradise Valley Zoning Ordinance.
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We look forward to hearing from you. Thank you.

Yours very trul

FJS
Enclosures

Cc:
Daran Wastchak, HBC Member (via hand-delivery w/ attachments)
Scott Moore, HBC Member (via hand-delivery w/ attachments)
Jonathan Wainwright, HBC Member (via hand-delivery w/ attachments)
Jeffrey P. Wincel, HBC Member (via hand-delivery w/ attachments)
Dolf Strom, HBC Member (via hand-delivery w/ attachments)
Thomas G. Campbell, HBC Member (via hand-delivery w/ attachments)
Richard K. Mahrle, Esq., HBC Member (via hand-delivery w/ attachments)
Scott McPherson, HBC Member (via hand-delivery w/ attachments)
Kevin Burke, Town Manager (via hand-delivery w/ attachments)
Andrew Miller, Town Attorney (via hand-delivery w/ attachments)
Eva Cutro, Town Community Development Director (via hand-delivery w/
attachments)
Duncan Miller, Town Clerk (via hand-delivery w/ attachments)
Andrew Abraham, Esq., Counsel for TMS Ventures, LLC (via hand-delivery w/
attachments)
Douglas Jorden, Esq., Counsel for TMS Ventures, LLC (via hand-delivery w/
attachments)
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Michael K Jeanes, Clerk of Court
*** Electronically Filed ***
M. Mogel, Deputy
6/28/2016 8:52:00 PM
Filing ID 7531151

Francis J. Slavin, #002972

Heather N. Dukes, #030161

FRANCIS J. SLAVIN, P.C.

2198 East Camelback Road, Suite 285

Phoenix, Arizona 85016

Tel. (602) 381-8700

Fax (602) 381-1920

Email: service@fjslegal.com
b.slavin@fjslegal.com
h.dukes@fjslegal.com

Attorneys for Defendants/Counterclaimants

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

TMS VENTURES, LLC, an Arizona limited Case No. CV2016-005381
liability company,

Plaintiff, ANSWER
v AND
COUNTERCLAIM

TERESA C. ZACHARIAH and JOE
ZACHARIAH, wife and husband; (Assigned to the Hon. Lori Bustamante)
ROSANNE T. APPEL, a married woman

as her sole and separate property;

INGRID LENZ HARRISON and ALFRED
HARRISON, or their successors, as Trustees of
The Ingrid Lenz Harrison Revocable Trust
Under Agreement Dated November 19, 1999,
as amended; JERRY D. SMITH, Trustee of the
JDS Trust Dated August 22, 2005; JOHN
DOES I-Z, JANE DOES 1-X; ABC
CORPORATIONS I-X; BLACK AND WHITE
PARTNERSHIPS I-X and XYZ LIMITED
LIABILITY COMPANIES 1-X,

Defendants.

TERESA C. ZACHARIAH AND JOE
ZACHARIAH, wife and husband; ROSANNE
T. APPEL, a married woman as her sole and
separate property; INGRID LENZ HARRISON

-1-
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and ALFRED HARRISON, or their successors,
as Trustees of the Ingrid Lenz Harrison
Revocable Trust Under Agreement Dated
November 19, 1999, as amended,

Counterclaimants,

V.

TMS VENTURES, LLC, an Arizona limited
liability company,

Counterdefendants.

Defendants Teresa C. Zachariah and Joe Zachariah (“Defendants Zachariah™),
Rosanne T. Appel (“Defendant Appel”) and Ingrid Lenz Harrison and Alfred Harrison
(“Defendants Harrison”) (collectively herein “Defendants”), by and through counsel
undersigned, respond to Plaintiff’s Verified First Amended Complaint and admit, deny and
allege as follows:

PARTIES & JURISDICTION

1. Plaintiff TMS Ventures, LLC is an Arizona limited liability company with its
principal place of business in Maricopa County, Arizona.
ANSWER: Admit.

2. Upon information and belief, Defendants Teresa C. Zachariah and Joe Zachariah,
wife and husband, are residents of Maricopa County, Arizona.
ANSWER: Admit.

3. Upon information and belief, Defendant Rosanne T. Appel, is a resident of
Arapahoe County, Colorado.

ANSWER: Admit.

4. Upon information and belief, Defendants Ingrid Lenz Harrison and Alfred
Harrison, as Trustees of the Ingrid Lenz Harrison Revocable Trust Under Agreement Dated

November 19, 1999, as amended, are residents of Hennipin County, Minnesota.

R
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ANSWER: Admit.

5. Upon information and belief, Defendant Jerry D. Smith, Trustee of the JDS Trust
dated August 22, 2005, is a resident of Maricopa County, Arizona.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to
the truth of the allegations.

6. Defendants John Doe I-X and Jane Doe I-X, ABC Corporations I-X, Black and
White Partnerships I-X, and XYZ Limited Liability Companies I-X, all represent unknown
parties who own or claim entitlement to the real property or easement described in this
Complaint and/or have caused events to occur as described herein. The true names of these
defendants are unknown. Plaintiff will request leave to amend its Complaint when the true
names are ascertained.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to
the truth of the allegations.

7. All of the Defendants shall collectively be referred to as the “Defendants.”
ANSWER: The averment contained in this paragraph consists of a defined term for
this pleading to which no response is required. In answering this complaint on behalf
of Defendants Zachariah, Appel and Harrison, the term “Defendants” used herein
shall solely refer to Defendants Zachariah, Appel and Harrison and no other
defendants.

8. Venue is proper in this court pursuant to A.R.S. § 12-401(12).

ANSWER: Admit.

9. The court has subject matter jurisdiction over this matter because it concerns real
property located in Maricopa County, Arizona, and there is in personam jurisdiction over
the Defendants above named with respect to the claims alleged in this Complaint.

ANSWER: Admit.
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GENERAL ALLEGATIONS

10. Plaintiff is the owner of residential real property located at 5507 E. San Miguel
Lane, Paradise Valley, Arizona 85253 (APN 172-47-078D) (the “Property”). The Property
is located on the North side of Camelback Mountain and is currently a vacant lot.
ANSWER: Admit that Plaintiff is the record title owner of real property assigned
Assessor Parcel Number 172-47-078D (the “Property”) which is located on the north
face of Camelback Mountain and deny the remaining allegations.

11. The Property is primarily surrounded by park and recreation area owned by the
City of Phoenix (along the East, West and South boundaries of the Property).

ANSWER: Admit the West and South property lines of the Property and all but
approximately the north 110 feet of the East property line of the Property are bounded
by land owned by the City of Phoenix and deny the remaining allegations.

12. This lawsuit seeks a determination as to the validity of and Plaintiff's right to use

that certain easement titled “Easement for Roadway” and recorded on March 1, 1960 at
Docket 3178, Page 402, in the Maricopa County Recorder's Office (the “Easement™). A true
and correct copy of the Easement is attached hereto as Exhibit A.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

13. Defendants are the owners of Lots 22, 23, 24, and 25 in the Stone Canyon East
subdivision.

ANSWER: Admit that Defendants Zachariah own Lot 22 and the residence located
thereon, that Defendant Appel owns Lot 23 and the residence located thereon, and that

Defendants Harrison own Lot 24 and the residence located thereon, and lack

4-
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knowledge or information sufficient to form a belief as to the truth of the remaining

allegations.
14. The Stone Canyon East subdivision plat was recorded on February 27, 1959 at
Book 81 of Maps, Page 34, Maricopa County Recorder's Office (the “Plat”). A true and

correct copy of the subdivision plat is attached hereto as Exhibit B.
ANSWER: Admit.

15. Defendants’ property (Lots 22, 23, 24, and 25) are adjacent to the Property owned
by Plaintiff.

ANSWER: Admit that Lots 22, 24, and 25 lie adjacent to the Property and deny the
remaining allegations.

16. The Property is not located within the Stone Canyon East subdivision.
ANSWER: Admit.

17. Defendants Teresa C. Zachariah and Joe Zachariah, wife and husband, are the
owners of Lot 22 of the Stone Canyon East subdivision, commonly known as 5505 E. San
Miguel Avenue, Paradise Valley, Arizona 85253. They acquired title to their property by
virtue of a Special Warranty Deed recorded on June 25, 2010 at Document No. 2010-
0542481, M.C.R. A true and correct copy of said deed is attached as Exhibit C and
incorporated by this reference.

ANSWER: Admit.

18. Defendant Rosanne T. Appel is the owner of Lot 23 of the Stone Canyon East
subdivision, commonly known as 5507 E. San Miguel Avenue, Paradise Valley, Arizona
85253. Defendant acquired title to her property by virtue of a Warranty Deed recorded on
August 31, 2009 at Document No. 2009-0808938, M.C.R. A true and correct copy of said
deed is attached as Exhibit D and incorporated by this reference.

ANSWER: Admit.
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19. Defendants Ingrid Lenz Harrison and Alfred Harrison, as Trustees of the Ingrid
Lenz Harrison Revocable Trust Under Agreement Dated November 19, 1999, as amended,
are the owners of Lot 24 of the Stone Canyon East subdivision, commonly known as 5519
E. San Miguel Avenue, Paradise Valley, Arizona 85253. Defendant acquired title to her
property by virtue of a Special Warranty Deed recorded on June 12, 2009 at Document No.
2009-0537533, M.C.R. A true and correct copy of said deed is attached as Exhibit E and
incorporated by this reference.

ANSWER: Admit that Defendants Harrison own Lot 24 located at 5519 East San
Miguel Avenue, Paradise Valley, Arizona 85253 and acquired title by virtue of a
Special Warranty Deed attached as Exhibit E, and deny the remaining allegations.

20. Defendant Jerry D. Smith, Trustee of the JDS Trust dated August 22, 2005, is the
owner of Lot 25 of the Stone Canyon East subdivision, commonly known as 5525 E. San
Miguel Avenue, Paradise Valley, Arizona 85253. Defendant acquired title to her property
by virtue of a Warranty Deed recorded on June 19, 2006 at Document No. 2006-0819362,
M.C.R. A true and correct copy of said deed is attached as Exhibit E and incorporated by
this reference.

ANSWER: Lack knowledge or information sufficient to form a belief as to the truth of
the allegations.

21. Plaintiff purchased the Property on or about November 16, 2012 pursuant to the
Warranty Deed recorded that same date in Maricopa County Recorder’s Office Document
No. 2012-1046521, a true copy of which is attached as Exhibit G and incorporated by this
reference.

ANSWER: Lack knowledge or information sufficient to form a belief as to the truth of
the allegations.

22. Prior to purchasing the Property, the Plaintiff knew about and relied upon the

Easement, which provided for ingress and egress leading to the Property.

-6-
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ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

23. Upon information and belief, Phoenix Title and Trust Company (“Phoenix Title”)
was a subdivision trust company used to create the Stone Canyon East subdivision.
ANSWER: Lack knowledge or information sufficient to form a belief as to the truth of
the allegations.

24. At all times relevant to the Easement, Phoenix Title held common ownership of

the real property that included the Plaintiff’s Property, and Defendants’ property (Lots 22,
23, 24, and 25).
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

25. The Easement’s stated purpose is to “increase the width of San Miguel Avenue as

shown on said plat and to provide for another roadway not shown in said plat.” See
Exhibit A (emphasis added).
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

26. The Easement created a roadway easement across the Defendants’ properties:

-
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NOW, THEREFORE ... Phoenix Title and Trust Company .. . does hereby
grant to the County of Maricopa, State of Arizona, an easement for roadway
purposes . . . as contained herein and as set forth below, said easement to be
over the following described premises:

[ ... ] A strip of land 25° wide along the N. side and a strip of

land 25' wide along the S. line of the lot line separating Lots 22

and 23, and 25 wide N. of the S. border of said subdivision in
Lots 24 and 25.

ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

27. As stated therein, the recorded Easement consists of twenty-five feet (25”) along

each side of the common boundary line between Lot 22 and Lot 23, and twenty-five feet
(25°) along the southern boundary line of Lot 24 and Lot 25.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law and further allege that the language quoted
in the document entitled Easement for Roadway attached as Exhibit A to the Verified
First Amended Complaint provides a legal description only along the north side of the
south line separating Lots 22 and 23, and 25 feet wide north of the south border of the
Stone Canyon East subdivision in Lots 24 and 25 and deny the remaining allegations.

28. As depicted below, the Easement (highlighted in yellow) provides for a roadway
leading from San Miguel Avenue to the Plaintiff’s Property (highlighted in green):
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ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law and further allege that the sketch
accompanying Paragraph 28 of the First Amended Complaint incorrectly depicts the
legal description in the document entitled Easement for Roadway. The legal
description in the document is accurately portrayed by the area delineated in blue in
Figure 1 below. The averments contained in this paragraph consist of legal
conclusions and argument to which no response is required. In the event a response is

required, Defendants deny the assertions contained in this Paragraph.

FIGURE 1
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29. The Easement constitutes the only express legal access to the Plaintiff’s Property.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

30. Plaintiff seeks a declaration from the court that it is entitled to use the Easement

for ingress and egress to and from the Property.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

31. The Easement has been partially constructed and a portion of the Easement serves

as a roadway leading to Lot 22 and Lot 23.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

32. Phoenix Title recorded the Easement for Roadway in 1960 while it owned the
Property and the lots encumbered by the easement (Lots 22, 23, 24, and 25).

ANSWER: Admit that the document entitled Easement for Roadway attached as
Exhibit A to Plaintiff’s Verified First Amended Complaint was recorded in 1960 and

deny the remaining allegations.

-10-
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33. Following the recording of the Easement, Phoenix Title sold Lots 22, 23, 24, and

25 and the Property to third-parties with express language in the various deeds that title was
taken “subject to ... easements” of record.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

34. Upon information and belief, Defendants purchased their lots (Lots 22, 23, 24,

and 25) with actual and/or constructive knowledge of the Easement.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

35. Defendants are bound by the terms and restrictions imposed by the Easement.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

36. On or about March 31, 2016, and more than 20 days before filing this lawsuit,
Plaintiff, through its attorney, tendered to Defendants a written demand to acknowledge the
Easement, together with a Quit Claim Deed and $5.00 cash pursuant to A.R.S. § 12-

1103(B). A copy of the letters are attached as Exhibit H and incorporated by this reference.

-11-
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ANSWER: Admit that copies of the letters attached as Exhibit H were tendered to
each of said Defendants. Allege that the document defined by Plaintiff as “the
Easement” is invalid for its failure to comply with Arizona law. The remaining
averments contained in this paragraph consist of legal conclusions and argument to
which no response is required. In the event a response is required, Defendants deny
the remaining assertions contained in this paragraph.

37. Despite demand, Defendants have not signed the Quit Claim Deed or responded
to the letters sent by Plaintiff.
ANSWER: Admit that Defendants have not signed Quit Claim Deeds and deny the
remaining allegations.

38. Plaintiff is entitled to its reasonable attorneys’ fees and costs pursuant to A.R.S.
§§ 12-1103.
ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,

Defendants deny the assertions in this paragraph.

COUNTI
(Quiet Title/Declaratory Judgment- Express Easement)

39. Plaintiff incorporates all of the allegations contained in the preceding paragraphs
as if fully stated here.
ANSWER: Defendants incorporate by reference their responses to the allegations
contained above.

40. An express public easement for ingress and egress exists from San Miguel
Avenue to the Plaintiff’s Property.
ANSWER: Deny.

41. Upon information and belief, Defendants claim there is no such easement, which

is adverse to Plaintiff’s title and usage of the Property.
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ANSWER: Defendants admit that no easement exists for Plaintiff over Defendants'
property and deny the remaining allegations.

42. Defendants’ claims are without any right, and Defendants have no right, title,
estate, lien or interest superseding Plaintiff’s use and entitlement to the Easement.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

43. Plaintiff seeks a determination that the Easement is valid and enforceable and that
Plaintiff is entitled to use the Easement for ingress and egress for the benefit of its Property.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

44. A real and present controversy exists between the parties because Defendants

refuse to recognize and honor the right of Plaintiff to use the Easement for ingress and
egress to the Property.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. Admit that Defendants refuse to recognize
that Plaintiff has any right to use any part of Lots 22, 23, and 24 as an easement for
access, ingress and egress to the Property and deny the remaining allegations.

45. Defendants have refused and continue to refuse to recognize Plaintiff’s right to go

on and use the Easement for access, ingress and egress to Plaintiff’s Property.
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ANSWER: Allege that the document defined by Plaintiff as “the Easement “ is
invalid for its failure to comply with Arizona law. Admit that Defendants refuse to
recognize that Plaintiff has any right to go upon or use any part of Lots 22, 23, and 24
as an easement for access, ingress and egress to Plaintiff’s Property, and deny the

remaining allegations.

COUNT 11
(Quiet Title/Declaratory Judgment as to Implied Easement)

46. Plaintiff incorporates all of the allegations contained in the preceding paragraphs
as if fully stated here.

ANSWER: Defendants incorporate by reference their responses to the allegations
above.

47. If no express easement exists in favor of Plaintiff, then Plaintiff is entitled to an
easement by implication for ingress and egress across portions of the real property owned by
Defendants.

ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,
Defendants deny the assertions contained in this paragraph.

48. The land comprised of the Property and Defendants' real property was owned by
a common grantor (Phoenix Title) beginning in 1958.

ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,
Defendants deny the assertions contained in this paragraph.

49. Upon information and belief, the common grantor created the Stone Canyon East
subdivision, and the Property was not included in that subdivision.

ANSWER: Admit that Phoenix Title and Trust Company, as Trustee, signed the

subdivision plat dedication for Stone Canyon East and that the Property was not part
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of the Stone Canyon East subdivision plat, and deny the remaining allegations.

50. On or about March 1, 1960, the common grantor (Phoenix Title) executed and
caused an “Easement for Roadway” to be recorded, a true and correct copy of which is
attached as Exhibit A hereto.

ANSWER: Admit that Phoenix Title and Trust Company, an Arizona corporation, as
Trustee, executed the document entitled Easement for Roadway attached as Exhibit A
to the First Amended Complaint, and deny the remaining allegations.

51. The common grantor stated in the “Easement for Roadway” that the purpose of
this document was “to increase the width of San Miguel Avenue as shown on said plat and
to provide for another roadway not shown in said plat.” Id.

ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,
Defendants deny the assertions contained in this paragraph.

52. As evidenced by the recorded Easement, the common grantor intended to provide

for ingress and egress to the Property from San Miguel Avenue.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

53. Without an easement, the Property would be landlocked on Camelback Mountain.
ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,

Defendants deny the assertions contained in this paragraph.
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54. In the event the recorded Easement is deemed ineffective, the common grantor

created an implied way of necessity to provide access to and from San Miguel Avenue to the
Plaintiff's Property.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

55. The area of the implied easement should be in the same area as designated in the
“Easement for Roadway.”

ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,

Defendants deny the assertions contained in this paragraph.

COUNT III
(Declaratory Judgment- Common Law Dedication)

56. Plaintiff incorporates all of the allegations contained in the preceding paragraphs
as if fully stated here.
ANSWER: Defendants incorporate by reference their responses to the allegations
above.

57. The Easement for Roadway constituted an offer to dedicate public roadways,
including the roadway area leading from San Miguel Avenue to the Property.
ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,
Defendants deny the assertions contained in this paragraph.

58. Upon information and belief, the public or the municipal body has accepted the

offer to dedicate the roadways.
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ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,
Defendants deny the assertions contained in this paragraph.

59. The roadways contained in the Easement have been dedicated for public use.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

60. Plaintiff is entitled to use the Easement for ingress and egress to the Property.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

COUNT IV
(Private Way of Necessity - A.R.S. § 12-1201, et seq.)

61. Plaintiff incorporates all of the allegations contained in the preceding paragraphs
as if fully stated here.
ANSWER: Defendants incorporate by reference their responses to the allegations
above.

62. As an alternative count, Plaintiff is entitled to a private way of necessity as
provided for under A.R.S. § 12-1201, et. seq.
ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,

Defendants deny the assertions contained in this paragraph.
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63. Plaintiff is the owner of Property and is entitled to the beneficial use of said
property.

ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,
Defendants deny the assertions contained in this paragraph.

64. Ingress and egress is necessary for the proper use and enjoyment of the Property.
ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,
Defendants deny the assertions contained in this paragraph.

65. The Property is so situated that the only possible access point would be across
Defendants’ property to San Miguel Avenue because the Property is surrounded on the
remaining boundary lines by property owned by the City of Phoenix.

ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,
Defendants deny the assertions contained in this paragraph.

66. Plaintiff is entitled to condemn that portion of Defendants’ property which is

reasonably necessary to construct and maintain the private way of necessity.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

COUNT V
(Injunction---TRO, Preliminary and Permanent)

67. Plaintiff incorporates all of the allegations contained in the preceding paragraphs

as if fully stated here.
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ANSWER: Defendants incorporate by reference their responses to the allegations
above.

68. The Easement is an express easement that was recorded before Defendants

acquired any interest in their property. Alternatively, Plaintiff’s Property is benefitted by an
implied easement in the same location as the Easement.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

69. The Easement (express or implied) is fifty-feet (50°) in width and extends from

San Miguel Avenue to the Property.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

70. The defendant owners of Lots 22 and 23 have maintained a secured gate at the
entrance to the Easement which those Defendants can lock or unlock at their convenience.
ANSWER: Admit that the owners of Lot 22 and 23 have maintained a secured gate on
their respective properties. Allege that the document defined by Plaintiff as “the
Easement” is invalid for its failure to comply with Arizona law. The remaining
averments contained in this paragraph consist of legal conclusions and argument to
which no response is required. In the event a response is required, Defendants deny

the remaining assertions contained in this paragraph.
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71. Said gate has made it impossible for Plaintiff to use the Easement for ingress and

egress to Plaintiff's Property.
ANSWER: Admit that the owners of Lots 22 and 23 have maintained a secured gate
on their respective properties. Admit that it is only physically possible for the owners
of Lots 22 and 23 to use their respective properties. Allege that the document defined
by Plaintiff as “the Easement” is invalid for its failure to comply with Arizona law.
The remaining averments contained in this paragraph consist of legal conclusions and
argument to which no response is required. In the event a response is required,
Defendants deny the remaining assertions contained in this paragraph.

72. Additionally Plaintiff believes Defendants will restrict access to the Easement
(express or implied) while Plaintiff constructs the remaining portions of the Easement, so it
can provide physical access to the Property within the boundaries of the Easement.
ANSWER: Admit that the owners of Lots 22 and 23 have maintained a secured gate
on their respective properties. Admit that it is only physically possible for the owners
of Lots 22 and 23 to use their respective properties. Allege that the document defined
by Plaintiff as “the Easement” is invalid for its failure to comply with Arizona law.
The remaining averments contained in this paragraph consist of legal conclusions and
argument to which no response is required. In the event a response is required,
Defendants deny the remaining assertions contained in this paragraph.

73. Plaintiff has no adequate remedy at law and has (and will) suffer irreparable

harm.
ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,
Defendants deny the assertions contained in this paragraph.

74. Plaintiff’s right to free and unrestricted ingress and egress to the Property is

unique and difficult if not impossible to measure in monetary damages.
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ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,
Defendants deny the assertions contained in this paragraph.

75. In addition or in the alternative, the actions by Defendants constitute a breach of
their covenant to Plaintiff’s quiet and peaceful enjoyment of the Easement (express or
implied). Plaintiff seeks recovery of the actual and consequential damages from the
Defendants together with its reasonable attorneys' fees and costs.

ANSWER: The averments contained in this paragraph consist of legal conclusions
and argument to which no response is required. In the event a response is required,
Defendants deny the assertions contained in this paragraph.

76. For the reasons stated, Plaintiff requests that the court enjoin the Defendants from

restricting or impeding Plaintiff’s use, access to, or construction of the Easement, including
but not limited to enjoining Defendants from maintaining a secured gate across the
Easement.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

77. It is essential that the court temporarily restrain and/or enter a preliminary
injunction against Defendants prohibiting them from continuing the conduct described
above because those actions adversely affect the Plaintiff’s right to use the Easement.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the

event a response is required, Defendants deny the assertions contained in this
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paragraph.

78. Upon application, the Defendants should be required to appear and show cause
why they should not be enjoined during the pendency of this lawsuit.
ANSWER: Allege that the document defined by Plaintiff as “the Easement” is invalid
for its failure to comply with Arizona law. The averments contained in this paragraph
consist of legal conclusions and argument to which no response is required. In the
event a response is required, Defendants deny the assertions contained in this
paragraph.

79. Defendants deny each and every allegation not expressly admitted herein.

AFFIRMATIVE DEFENSES

Defendants allege that the Plaintiff’s claims are barred by the following affirmative
defenses:

A. LACHES. Defendants Zachariah and Appel assert the affirmative
defense of laches. Since 1973, the owner of the Property and its successors knew or should
have known that the residence and improvements have been constructed on Lot 22 including
the paved driveway and turn around area serving the residence on Lot 22. Since 1987, the
owner of the Property and its successors knew or should have known that a private security
gate had been erected and thereafter continuously maintained upon and across the entire
width of the 25-foot easement over Lot 22 SCE being claimed by Plaintiff.

Since 1983, the owner of the Property and its successors, knew or should have
known that the residence and improvements have been constructed on Lot 23 including the
paved driveway from San Miguel Avenue serving the property. Since 1998, the owner of
the Property and its successors knew or should have known that a private security gate had
been erected and thereafter continuously maintained across the 25-foot easement area on Lot

23 SCE being claimed by Plaintiff.
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No one on behalf of the owner of the Property has ever contacted either
Defendant Zachariah or Defendant Appel claiming that they were trespassing on the
easement area being claimed by Plaintiff. Defendants have relied on the silence of Plaintiff
and its predecessors when purchasing and maintaining residences and improvements on
Lots 22 and 23.

B. WAIVER. Defendants assert the affirmative defense of waiver. When
Phoenix Title and Trust Company, as Trustee, first conveyed Lots 22-25 SCE, it failed to
specifically reserve an easement for access, ingress and egress over and across Lots 22-25
SCE for the benefit of the Property, and thus knowingly relinquished the right to later claim
an easement for the Property over and across Lots 22-25 SCE.

C. STATUTE OF LIMITATIONS. Defendants Zachariah and Appel
assert the affirmative defense of statute of limitations. As stated above, the owners of Lots
22 and 23 SCE peaceably, adversely and continuously maintained site improvements in and
upon the claimed easement area on their respective lots and the security gates blocking
access to the claimed easement area on their respective lots for more than a period of three
(3) years prior to the commencement of the instant lawsuit by Plaintiff. Under A.R.S.

§ 12-253, Plaintiff’s claim violates the applicable statute of limitations and is barred.

D. Plaintiff fails to state a claim upon which relief may be granted.
E. Plaintiff’s claims may be barred by the doctrine of unclean hands.
F. Discovery has not yet begun in this case and therefore Defendants

assert each and every affirmative defense set forth in Rules 8(c) and 12, Ariz. R. Civ. P.
WHEREFORE, having fully defended and offered affirmative defenses,
Defendants pray that Plaintiff’s Verified First Amended Complaint be dismissed, that
Plaintiff take nothing thereby, that Defendants be awarded the costs and expenses
incurred herein, including reasonable attorneys’ fees, and for such other and further

relief as the Court may deem just in the premises.
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COUNTERCLAIM
Counterclaimants/Defendants Teresa C. Zachariah and Joe Zachariah, Roseanne T.
Appel, and Ingrid Lenz Harrison and Alfred Harrison (herein “Counterclaimants™) for their

counterclaims against Counterdefendant/Plaintiff TMS Ventures, LLC, in this action, allege

as follows:
GENERAL ALLEGATIONS
Conveyance History of the Property and
Lots 22, 23 and 24 Stone Canyon East
1. The Property as defined in the First Amended Complaint and the Stone
Canyon East subdivision are part of Tract 4 of O’Brien’s Camelback Lands, a subdivision

map recorded 89 years ago on April 24, 1928 in Book 18 of Maps, Page 36 of the Official
Records of the Maricopa County Recorder (“MCR”) (herein “O’Briens Tract 4). See Figure
2 below.

2. The Stone Canyon subdivision plat was recorded 61 years ago on March 27,
1955 at Book 62 of Maps, Page 41, MCR. The Stone Canyon East subdivision plat was
recorded 57 years ago on February 27, 1959 at Book 81 of Maps, Page 34, MCR (the “SCE
Subdivision” or “SCE”). See Exhibit B attached to the First Amended Complaint. The
Stone Canyon and the Stone Canyon East subdivisions are both part of O’Briens Tract 4.
The Stone Canyon subdivision is contiguous to the west border of the Stone Canyon East
subdivision. See Figure 2 below.
/1
/1
/1
/1
/1
/1
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FIGURE 2
O’Briens Tract 4

Section 17, Township 2 North, Range 4 East

Stone Canyon East
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I _: O’Briens Tract 4

Stone Canyon

Stone Canyon East
(“SCE Subdivision™)

7] Lots 16, 19 —25 of
SCE Subdivision

3.

The Property and Lots 16 and 19 through 25 of the SCE Subdivision have a

common origin, both being part of the east 1200 feet of Obrien’s Tract 4. See Figure 2

above.

25-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

4. By Warranty Deed recorded September 13, 1948, at Docket 271, Page 324,
MCR, R. D. Searles, as Grantor, conveyed to Alan Chase, as Grantee, the East 1200 feet of
O’Brien’s Tract 4. See Warranty Deed attached as Exhibit “1”.

5. Through a series of mesne conveyances, the East 1200 foot parcel was split
and conveyed until the remainder of the parcel was conveyed to Phoenix Title, as Trustee,
under Trust Nos. 2643 and 2644:

1. By Warranty Deed recorded on December 3, 1958, in Docket 2676,
Pages 77 and 78 MCR, Jack Harris and Cramer Supply Corporation deeded 5 parcels to
Phoenix Title as Trustee under Trust No. 2643. A copy of said deed is attached hereto as
Exhibit “2”. See also Figure 3 below.
il. By Warranty Deed recorded December 4, 1958 in Docket 2677, Page

138 MCR, Frank Riley and Catherine D. Riley conveyed the west 200 feet of the east 1200
feet of O’Briens Tract 4 to Phoenix Title as Trustee under Trust No. 2644. A copy of said
deed is attached hereto as Exhibit “3”. See also Figure 3 below.

/1

/1

/1

/1

/1

/1

/1

/1
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FIGURE 3
O’Briens Tract 4

1958 Conveyances from Harris, Cramer Supply & Riley to Phoenix Title

Dec. 3, 1958 — Jack Harris & Cramer Supply
Corporation conveyed 5 parcels (in blue) to Phoenix
Title and Trust Company under Trust No. 2643. s

McDonald Drive H— —

: Property

Stone Canyon

Stone Canyon East
(“SCE Subdivision”)

Lots 16, 19 — 25 of
SCE Subdivision

I
" |
I
|

San
Miguel

/ Avenue

Ty

East 1200’

v
L R R —

Dec. 4, 1958 — Frank and Catherine Riley conveyed )

6.
7.

West 200 feet of the East 1200 feet of O’Brien Tract
4 (in red) to Phoenix Title and Trust Company under
Trust No. 2644.

Frank Riley and Catherine Riley were the beneficiaries of Trust 2644.

Theodore A. Rehm and Marianna Rehm and C. Tim Rodgers and Mildred

Jane Rodgers, and/or Stone Canyon East Properties, an Arizona corporation, whose
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principals were Theodore and Marianna Rehm and C. Tim and Mildred Rodgers, were the
beneficiaries of Trust 2643.

8. On March 3, 1959 in Docket 2774 at Pages 27-29, MCR, Phoenix Title as
Trustee recorded the Declaration of Restrictions for Lots 1 through 25 inclusive of Stone
Canyon East. A copy of said Declaration of Restrictions is attached hereto as Exhibit “4”
(the “Declaration”).

9. Under Paragraph 5 of the Declaration, C. Tim Rodgers and Theodore A.
Rehm are named as members of the SCE Subdivision committee.

10.  On March 1, 1960 at Docket 3178, Pages 402-403, MCR, Phoenix Title as
Trustee recorded a document entitled “Easement for Roadway,” a copy of which is attached
to the First Amended Complaint as Exhibit A.

11. By Special Warranty Deed recorded on October 25, 1961 at Docket 3895,
Page 476, MCR, Phoenix Title, as Trustee, conveyed to Trust beneficiaries, Frank and
Catherine Riley as to an undivided one-third interest, Theodore and Marianna Rehm, as to
an undivided one-third interest, and C. Tim and Mildred Rodgers, an undivided one-third
interest, in all of the land in Trust lying south of the south line of the SCE Subdivision (the
“Remainder Parcel”). Endorsed at the bottom left of the Deed is the statement: “Deed from
Trustee to Cestui que Trust. No Internal Revenue stamps required.” A copy of said deed is
attached hereto as Exhibit “5”. See also Figure 4 below.

12. By Special Warranty Deed recorded on June 5, 1964 at Docket 5080, Page 25,
MCR, Phoenix Title, as Trustee, conveyed Lot 22 of the SCE Subdivision to Stone Canyon
East Properties, an Arizona corporation and related entity of the Trust beneficiaries,
Theodore Rehm and C. Tim Rodgers. A copy of said deed is attached hereto as Exhibit
“6”.

13. By Warranty Deed recorded June 5, 1964 at Docket 5080, Page 17, MCR,

Phoenix Title and Trust beneficiaries, Theodore and Marianna Rehm, as to an undivided
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one-third interest, and C. Tim and Mildred Rodgers, an undivided one-third interest,
conveyed together an undivided two-thirds interest in the Remainder Parcel to Stone
Canyon East Properties, an Arizona corporation and related entity of the Trust beneficiaries,
Theodore Rehm and C. Tim Rodgers. A copy of said deed is attached hereto as Exhibit
“7”. See also Figure 4 below.

14. By Warranty Deed recorded June 5, 1964 at Docket 5080, Page 19, MCR,
Stone Canyon East Properties, as to an undivided two-thirds interest, and Frank Riley (then
a divorced man), as to an undivided one-third interest, conveyed to John D. Ratliff, husband
of Dellamae Ratliff, as his sole and separate property, all of the Remainder Parcel. A copy
of said deed is attached hereto as Exhibit “8”. See also Figure 4 below.

15. By Warranty Deed recorded June 30, 1964 at Docket 5110, Page 314 MCR,
John D. Ratliff conveyed all of the Remainder Parcel to a related entity, Camelback
Mountain Properties, a limited partnership. A copy of said deed is attached hereto as
Exhibit “9”. See also Figure 4 below.
/11
/11
/11
/11
/11
/11
/11
/11
/11
/11
/1
/1
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FIGURE 4

1961-1964 Conveyances of Remainder Parcel Lying South of SCE Subdivision

McDonald Drive H— —

[ SRS |

O’Briens Tract 4

Stone Canyon

Stone Canyon East

(“SCE Subdivision™)

Lots 16, 19 — 25 of
SCE Subdivision

<« East 1200° R
I

San

Miguel

/ Avenue

Oct. 25, 1961 — Phoenix Title and
Trust as Trustee conveyed
Remainder Parcel (in green) to
Trust beneficiaries Riley, Rehm and
Rodgers.

June 5, 1964 — Rehm and Rodgers
conveyed interest (2/3) in
Remainder Parcel to related entity,
Stone Canyon East Properties.

June 5, 1964 — Stone Canyon East
Properties (2/3) and Riley (1/3)
conveyed Remainder Parcel to
Ratliff.

June 30, 1964 — Ratliff conveyed
Remainder Parcel to related entity
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16. By Warranty Deed recorded April 10, 1970 in Docket 8083, Pages 449-450,
MCR, Camelback Mountain Properties, a limited partnership, by Sun Ventures, Inc., an
Arizona general partnership, its General Partner, by John D. Ratliff, President, conveyed to
the City of Phoenix all of the Remainder Parcel, except for the Property. The deed restricted

the use of the property being conveyed to public recreational purposes. A copy of said deed
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is attached hereto as Exhibit “10”. See also Figure 5 below.
FIGURE 5
1970 Conveyance of Remainder Parcel to City of Phoenix, Except the Property
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17. By Warranty Deed recorded June 10, 1994, at Instrument No. 1994-0463126,
MCR, title to Lot 22 SCE was conveyed to Taylor R. Coleman, as Trustee of the Taylor R.
Coleman Revocable Trust dated June 6, 1994. A copy of said deed is attached hereto as
Exhibit “11”. See Figure 6 below.

18. By Special Warranty Deed recorded May 21, 1996, at Instrument No. 1996-
0353874, MCR, title to the Property was conveyed to Taylor R. Coleman, Trustee of the of
the Taylor R. Coleman Revocable Trust dated June 6, 1994. A copy of said deed is attached

hereto as Exhibit “12”. See Figure 6 below.

FIGURE 6
Taylor Coleman Acquisition of Property and Lot 22 of SCE Subdivision
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19.  For several years thereafter, Taylor R. Coleman simultaneously held legal title
to both the Property and Lot 22 SCE.

20. By Quit-Claim Deed recorded January 30, 2009 at Instrument No. 2009-
0082020, MCR, Taylor R. Coleman conveyed the Property to Pacific Art Publishing, LLC.
A copy of said deed is attached hereto as Exhibit “13”.

21. By Trustee’s Deed Upon Sale recorded August 7, 2009 at Instrument No.
2009-0734296, MCR, title to Lot 22 SCE was conveyed to U.S. Bank NA as Trustee. A
copy of said deed is attached hereto as Exhibit “14”.

22. By Special Warranty Deed recorded June 25, 2010 at Instrument No. 2010-
0542481, MCR, U.S. Bank NA, as Trustee, conveyed Lot 22 SCE to Counterclaimants
Teresa and Joe Zachariah. A copy of said deed is attached as Exhibit C to the First
Amended Complaint.

Lots 22 And 23 Security Gates

23.  In 1973, the residence on Lot 22 SCE was constructed together with a paved
driveway approximately 15 feet wide extending up a steep grade from San Miguel Avenue
along the common lot line with Lot 23 SCE to the Lot 22 residence.

24.  In 1987, a security gate was constructed at the top of the driveway on Lot 22
SCE near the main drive area adjacent to the garage attached to the residence. The gate,
together with the masonry pilasters, span a distance of 25 feet extending from the common
property line of Lot 23 south on to Lot 22, co-extensive with the width of the easement area
being claimed by Counterdefendant. The gate has been maintained continuously at this
location since its installation for approximately 28 years. The gate is kept in a closed,
secure position. It blocks physical access to the Property via the disputed easement area
over and across Lot 22 SCE.

25.  The residence located on Lot 23, SCE was constructed in 1983. A paved

driveway extends from the driveway on Lot 22 SCE near San Miguel Avenue up a minor
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grade to the drive/parking area next to the garage. It crosses the 25 feet of Lot 23, extending
north of the common property line with Lot 22 which is being claimed for an easement by
Counterdefendant. There is a security gate spanning about 18 feet of the 25-foot claimed
easement area. The gate has been continuously located on Lot 23 SCE for approximately
eighteen (18) years. It is kept closed and locked. The gate blocks physical access to the 25-
foot wide disputed easement area lying east of the gate.

26.  Until being served the demand letters attached as Exhibit H to the First
Amended Complaint, no one had ever contacted Counterclaimants Zachariah, Appel or
Harrison contending that the owner of the Property claimed an easement for access, ingress
and egress over and across Lots 22, 23 and 24 SCE to San Miguel Avenue.

Disputed Easement Area Physical Setting

27.  The legal description of the easement area over and across Lots 22 and 23
being claimed by Counterdefendant is 50 feet wide with 25 feet each lying on either side of
the common property line separating Lots 22 and 23 SCE (herein the “disputed easement
area”).

28.  Referring to Exhibit B of the First Amended Complaint, the lot line separating
Lots 22 and 23 extends in a northwest to southeast direction. The ground elevation of the
pad of the Lot 22 residence lies approximately 35 feet higher than the ground elevation of
the pad of the Lot 23 residence.

29.  The slope from Lot 22 downhill to Lot 23 is approximately 60 percent. See
Figure 7 below.

30.  The disputed easement area extends from the San Miguel Avenue cul-de-sac
fronting Lots 22 and 23 SCE uphill along the common property line and at a 25 percent

gradient across the face of the slope of Lots 22 and 23. See Figure 7 below.

-34-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

FIGURE 7
SLOPE ANALYSIS ALONG SHARED PROPERTY LINE OF LOTS 22 AND 23
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31.  Just beyond and uphill to the southeast of the turn-around drive area on Lot 22

in line with the disputed easement area, there is a large boulder outcrop. The Lot 23
residence lies directly below the outfall area of this boulder outcrop.

32.  Proceeding along the disputed easement area on a diagonal across the slope of
Lots 22 and 23, there are several other large boulder outcrops lying with the disputed
easement area. The residences on Lots 16, 17, 20, and 24 lie within the outfall area of these

outcrops.
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Town of Paradise Valley Requirements

33.  Under the Town of Paradise Valley Zoning Ordinance, every residence must
front on a public street or a private road. Article II, Town of Paradise Valley Zoning
Ordinance.

34.  Town of Paradise Valley requirements for a private road are:

1) The minimum right-of-way width shall be 50 feet.

3) Where access to a public road [San Miguel Avenue] for three
(3) or more residences [the Property and Lots 22 and 23
SCE] is to be provided by way of a private road, all standards
and requirements for subdivisions as contained in the Code
and Ordinances of the Town of Paradise Valley shall apply,
and such private road shall be subject to those conditions
imposed by reason of the issuance of a use permit in
accordance with the Code and Ordinances of the Town of
Paradise Valley. (brackets and emphasis supplied)

4) All private roads, for so long as they shall remain private,
shall be maintained to the foregoing [Town of Paradise
Valley] standards, and in the event the Town of Paradise
Valley is required to perform any maintenance upon the
same for the health and welfare of the people of the Town of
Paradise Valley, the said Town may assess the cost thereof
against the party . . . having applied for a residential building
permit . . .; agreement thereto by such applicant shall be a
condition of issuance of any residential building permit.

Article II, Town of Paradise Valley Zoning Ordinance.

35. The minimum right-of-way standard for a private road serving 3 or more
residences is 50 feet with a minimum paving width of between 18 and 22 feet. See Section
4.6 Maps and Standards Motorized Circulation, Option C, Figure 4.6, Town of Paradise
Valley General Plan.
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FIRST CLAIM FOR RELIEF
(Quiet Title/Declaratory Judgment — Counterclaimants’ Peaceable Ownership
and Adverse Possession)

36.  Counterclaimants incorporate all of the allegations contained in the preceding
paragraphs as if fully stated here.

37.  Since 1973, Counterclaimants Zachariah and their predecessors in title have
been in peaceable and continuous ownership and possession as owners of Lot 22 SCE and
of the disputed easement area on Lot 22 SCE adverse to the claim now being asserted by
Counterdefendants.

38.  Since 1987, Counterclaimants Zachariah and their predecessors in title have
erected and continuously maintained a security gate peaceably and adversely blocking
access to the disputed easement area on Lot 22.

39.  Since 1983, Counterclaimant Appel and her predecessors in title have been in
peaceable and continous ownership and possession as owners of Lot 23 SCE and of the
disputed easement area on Lot 23 SCE adverse to the claim now being asserted by
Counterdefendant.

40.  Since 1998, Counterclaimant Appel and her predecessors in title have erected
and continuously maintained a security gate peaceably and adversely blocking access to the
disputed easement area on Lot 23.

41.  On or about April 29, 2016, and more than 20 days prior to the filing of this
Counterclaim, Counterclaimants through their attorneys each tendered to Counterdefendant
and its counsel a letter together with a Quit Claim Deed and $5.00 demanding that
Counterdefendant sign and acknowledge the Deed before a Notary Public and return it to
Counterclaimants’ attorneys. See Counterclaimants’ demand letters attached hereto as

Exhibits “23” through “25”.
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42.  Counterdefendant has refused and neglected to comply with such demand.
Counterclaimants are, accordingly, entitled to recover the costs of suit and attorneys’ fees
incurred herein.

WHEREFORE, Counterclaimants pray for judgment as follows:

A. That it be declared and adjudged that Counterdefendant does not have an
estate, easement or interest whatever in or to Lots 22, 23, and 24 Stone Canyon East, Book
81 of Maps, p. 34, MCR.

B. That Counterdefendant, its successors and assigns be forever enjoined and

barred from asserting any claim in or to Lots 22, 23, and 24, Stone Canyon East, or any part

thereof.
C. That Counterclaimants recover the costs of suit incurred herein, including
reasonable attorneys’ fees; and

D. For such other and further relief as this Court deems just in the premises.

SECOND CLAIM FOR RELIEF
(Quiet Title/Declaratory Judgment - Merger and Extinguishment)

43.  Counterclaimants incorporate all of the allegations contained in the preceding
paragraphs as if fully stated here.

44. By operation of law, when the same person owns both the property benefitted
by an easement and the property burdened by the easement, the easement merges with the
title to the benefitted property and is extinguished.

45. By reason of the ownership at the same time by Taylor R. Coleman as Trustee
under the Taylor R. Coleman Revocable Trust dated June 6, 1994 of both the Property and
Lot 22 SCE, any express or implied easement for access, ingress and egress for the Property
over and across Lot 22 SCE merged with the fee interest in the Property and became

extinguished.
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46.  After extinguishment of any alleged easement interest, neither Taylor R.
Coleman nor any successor in title to the Property or Lot 22 SCE ever executed and
recorded an easement agreement, providing for access, ingress and egress to the Property
over and across Lot 22.

WHEREFORE, Counterclaimants Zachariah pray for judgment as follows:

A. That it be declared and adjudged that Counterdefendant does not have an
estate, easement or interest whatever in or to Lot 22, Stone Canyon East, Book 81 of Maps,
p. 34, MCR.

B. That Counterdefendant, its successors and assigns be forever enjoined and
barred from asserting any claim in or to Lot 22, Stone Canyon East, or any part thereof.

C. That Counterclaimants recover the costs of suit incurred herein, including
reasonable attorneys’ fees; and

D. For such other and further relief as this Court deems just in the premises.

THIRD CLAIM FOR RELIEF
(Quiet Title/Declaratory Judgment - No Public Easement)

47.  Counterclaimants incorporate all of the allegations contained in the preceding
paragraphs as if fully stated here.

48. The Easement for Roadway document attached as Exhibit A to the First
Amended Complaint fails to grant an easement to Maricopa County for roadway purposes.

49.  The roadway described on Exhibit A is not set forth or published on the Stone
Canyon East subdivision plat attached as Exhibit B to the First Amended Complaint.

50. Under Arizona law, any attempt to dedicate a street for public use in the
unincorporated area of the County must be accepted by the County Board of Supervisors
before it may become a valid dedication.

51.  The Maricopa County Board of Supervisors has never accepted or approved

the Easement for Roadway as a public street.
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52.  In 1961, the Town of Paradise Valley became incorporated which area of
incorporation included the Property and Lots 22-24, SCE.

WHEREFORE, Counterclaimants pray for judgment as follows:

A. That it be declared and adjudged that the Easement for Roadway recorded on
March 1, 1960 at Docket 3178, Pages 402-403, MCR, failed to create or establish a valid
public roadway over and upon Lots 22, 23 and 24, Stone Canyon East, Book 81 of Maps,
Page 34, MCR.

B. That Counterclaimants recover the costs of suit incurred herein, including
reasonable attorneys’ fees; and

C. For such other and further relief as this Court deems just in the premises.

FOURTH CLAIM FOR RELIEF
(Quiet Title/Declaratory Judgment - No Private Easement)

53.  Counterclaimants incorporate all of the allegations contained in the preceding
paragraphs as if fully stated here.

54. In Arizona, in order to create a private express easement, there must be a
dominant estate being benefitted by the easement and a servient estate being burdened by
the easement.

55. The Easement for Roadway document fails to describe a dominant estate.
Maricopa County has never owned any interest in the Property.

56.  As alleged in the First Amended Complaint, Phoenix Title, as Trustee, owned
the Property and Lots 22-25 SCE at the time the Easement for Roadway document was
recorded on March 1, 1960.

57. At that time, Phoenix Title, as Trustee, owned both the dominant estate (the
Property) and the servient estate (Lots 22-25, SCE). Under Arizona law, the doctrine of
merger would prevent Phoenix Title from granting a valid easement over and across Lots

22-25 SCE for access, ingress, and egress for the Property.
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WHEREFORE, Counterclaimants pray for Judgment as follows:

A. That it be declared and adjudged that the Easement for Roadway document
recorded in Docket 3178, Pages 402-403, MCR, did not create, establish or result in a grant
of a private express easement for access, ingress and egress over and across Lots 22-25,
Stone Canyon East, Book 81 of Maps, Page 34, MCR or any parts thereof.

B. That Counterdefendant, its successors and assigns be forever enjoined and
barred from asserting any claim whatever for a private express easement over and across
Lots 22-25 Stone Canyon East, or any part thereof, for the benefit of the Property.

C. That Counterclaimants recover their costs of suit incurred herein including
reasonable attorneys’ fees; and

D. For such other and further relief as this Court deems just in the premises.

FIFTH CLAIM FOR RELIEF
(Quiet Title/Declaratory Judgment — No Implied Way of Necessity)

58.  Counterclaimants incorporate all of the allegations contained in the preceding
paragraphs as if fully stated here.

59. Under Arizona law, an implied way of necessity results in favor of a
landlocked parcel created when the owner of a parcel of real property abutting a street
conveys to a third person a part of said property which does not abut the street. Under
Arizona law, when the owner of real property abutting a street conveys to a third person that
part of the property which abuts the street, but fails to reserve to his remainder parcel access
across the conveyed parcel to the street, an implied way of necessity will not result in favor
of the conveyor’s landlocked parcel across the parcel conveyed.

60. By Special Warranty Deed recorded October 25, 1961 at Docket 3895, Page
476, MCR, Phoenix Title, as Trustee, conveyed the Property to the trust beneficiaries. Said

deed i1s attached hereto as Exhibit “5”.
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61. At the time of said conveyance, the Grantees were the beneficial owners of
Lots 22-25 SCE being held by Phoenix Title, as Trustee. Thereafter, Lots 23-25 SCE were
conveyed to third parties by Phoenix Title, as Trustee, for the benefit of said beneficiaries.
The deeds of conveyance for these Lots did not specifically reserve an easement for access,
ingress, and egress for the benefit of the Property. For example, see Warranty Deed for Lot
25 SCE recorded on March 30, 1961 at Docket 3641, Page 516, MCR, attached hereto as
Exhibit “15”. Moreover, Lot 22 SCE was first conveyed by Phoenix Title, as Trustee, to
Stone Canyon East Properties, an Arizona corporation, owned by Trust beneficiaries
Theodore Rodgers and C. Tim Rodgers. See Warranty Deed attached hereto as Exhibit
“6”.

WHEREFORE, Counterclaimants pray for Judgment as follows:

A. That it be declared and adjudged that by reason of the execution and
recordation of the October 25, 1961 deed conveying the Property to the Trust beneficiaries,
no implied way of necessity resulted to the Property for access, ingress and egress over and
across Lots 22-25, Stone Canyon East, Book 81 of Maps, Page 34, MCR or any part thereof
for the benefit of the Property.

B. That it be declared and adjudged that when Phoenix Title and Trust conveyed
Lots 22-25 SCE to third persons, no implied way of necessity resulted to the Property for
access, ingress and egress over and across Lots 23-25 Stone Canyon East or any part thereof
for the benefit of the Property.

C. That it be declared and adjudged that when Phoenix Title and Trust conveyed
Lot 22 SCE to Stone Canyon East Properties, no implied way of necessity resulted to the
Property for access, ingress and egress over and across Lot 22 SCE or any part thereof for
the benefit of the Property.

D. That Counterdefendant, its successors and assigns be forever enjoined and

barred from asserting any claim of an implied way of necessity whatever for access, ingress
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and egress over and across Lots 22-25 Stone Canyon East, Book 81 of Maps, Page 34, MCR
or any part thereof for the benefit of the Property.

E. That Counterclaimants recover their costs of suit incurred herein including
reasonable attorneys’ fees; and

F. For such other and further relief as this Court deems just in the premises.

SIXTH CLAIM FOR RELIEF
(Declaratory Judgment - Unlawful Attempt to Amend
Stone Canyon East Subdivision Plat)

62.  Counterclaimants incorporate all of the allegations contained in the preceding
paragraphs as if fully stated here.

63. On March 1, 1960, the date of recordation of the Easement for Roadway
document, Phoenix Title, as Trustee, had already conveyed to third persons legal or
equitable title to Lots 4, 5, 6, 7, 8, 9 and 11, SCE. See copies of recorded instruments
attached hereto as Exhibits “16” through “22”.

64.  Upon conveyance of said Lots, Phoenix Title, as Trustee, retained no right to
amend the Stone Canyon East subdivision plat without the approval of all of the owners of
these 7 lots.

65. By recordation of the Easement for Roadway document on March 1, 1960,
Phoenix Title, as Trustee, made a failed attempt to amend the Stone Canyon East
subdivision plat by purportedly granting a 50-foot wide roadway easement to Maricopa
County over and across Lots 22-25 SCE.

66.  Phoenix Title, as Trustee, did not obtain the written consent or acceptance of
the owners of Lots 4, 5, 6, 7, 8, 9 and 11 SCE for recordation of the Easement for Roadway

document.
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WHEREFORE, Counterclaimants pray for Judgment as follows:

A. That it be declared and adjudged that the execution and recordation of the
Easement for Roadway document is null and void for failure of Phoenix Title as Trustee to
obtain the consents of the owners of Lots 4, 5, 6, 7, 8, 9 and 11 SCE.

B. That Counterdefendant, its successors and assigns be forever enjoined and
barred from asserting any claim that the Easement for Roadway document recorded on
March 1, 1960 at Docket 3178, Pages 402-403, MCR, constitutes a valid easement
whatever, public or private, over and across Lots 22-25 Stone Canyon East, Book 81 of
Maps, Page 34, MCR or any part thereof for access, ingress and egress for the Property.

C. That Counterclaimants recover their costs of suit incurred herein including
reasonable attorneys’ fees; and

D. For such other and further relief as this Court deems just in the premises.

SEVENTH CLAIM FOR RELIEF
(Declaratory Judgment - Claimed Easement Violates Declaration of Restrictions)

67.  Counterclaimants incorporate all of the allegations contained in the preceding
paragraphs as if fully stated here.

68.  Counterdefendant claims an easement area over and across 25 feet on either
side of the common property line of Lots 22 and 23, SCE.

69.  Counterdefendant further claims an easement area over 25 feet of Lots 22 and
23 fronting on San Miguel Avenue.

70.  The total easement area being claimed on Lot 22 SCE is approximately 13,325
square feet.

71.  The total easement area being claimed on Lot 23 SCE is approximately 16,660
square feet.

72.  The total area of Lot 22 SCE as platted is 52,030 square feet. The total area of

Lot 22 after subtracting the total area of the claimed easement area is 38,505 square feet.
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73.  The total area of Lot 23 SCE as platted is 47,716 square feet. The total area of
Lot 23 after subtracting the total of the claimed easement area is 31,506 square feet.

74.  Under the Declaration, none of the SCE lots may be conveyed in less than the
full original dimensions of the lots as shown on the Stone Canyon East subdivision plat,
except for conveyances to owners of adjacent Lots in which event no resulting lot may
contain less than 40,000 square feet.

75.  Under the Declaration, all lots as platted shall be used for single family
dwelling purposes. The Declaration does not allow any lot to be used for a private road
serving a parcel not included in the subdivision plat.

76.  Under the Declaration, the native growth on the Stone Canyon East property
shall not be destroyed or removed from any of the lots in the subdivision, except as may be
necessary to construct roads, driveways, dwelling houses, garages or gardens relating to the
residences on the Stone Canyon East lots.

77.  The construction of an 18 to 22 foot wide roadway over and across Lots 22-25
SCE to serve a residence to be constructed on the Property would destroy native growth in
violation of the Declaration.

WHEREFORE, Counterclaimants pray for Judgment as follows:

A. That it be declared and adjudged that the easement being claimed over Lots
22-25 Stone Canyon East violates the Declaration in the following respects:

1) it would reduce the original dimensions of Lots 22-25 SCE;

i) it would establish a use on Lots 22-25 SCE which is restricted under
the SCE subdivision;

ii1) it would decrease the sizes of Lots 22 and 23 SCE to less than the
required minimum of 40,000 square feet;

1v)  construction of the roadway would destroy native growth for

construction of a residence not part of the SCE subdivision.
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B. That Counterdefendant, its successors and assigns be forever enjoined and
barred from asserting any claim whatever in or to Lots 22, 23, and 24 Stone Canyon East or
any part thereof in violation of said Declaration.

C. That Counterclaimants recover their costs of suit incurred herein including
reasonable attorneys’ fees; and

D. For such other and further relief as this Court deems just in the premises.

EIGHTH CLAIM FOR RELIEF
(Declaratory Judgment/Permanent Injunction - Anticipatory Nuisance)

78.  Counterclaimants incorporate all of the allegations contained in the preceding
paragraphs as if fully stated here.

79.  Counterdefendant filed with the Town of Paradise Valley an application for a
variance to permit an overlength driveway to be built internal to the Property. According to
the narrative filed together with the variance application, the Property itself consists of about
3.5 acres with a slope exceeding 50 percent. This variance application was withdrawn by
Counterdefendant shortly before filing its Complaint in this lawsuit.

80.  Counterdefendant intends to construct a 10,000 square foot residence on the
Property plus a driveway internal to the Property exceeding 205 feet in length with vertical
cuts of the mountain face exceeding 8 feet in height.

81.  Counterclaimant Zachariah’s residence on Lot 22 sits horizontally about 50
feet south of common property line separating Lots 22 and 23 (“Lots 22 and 23 Property
Line”). Counterclaimant Appel’s residence on Lot 23 sits horizontally about 50 feet north
of the Lot 22 and 23 Property Line.

82.  Counterdefendant claims the right to excavate and build a private road on the
disputed easement area lying 25 feet south of and parallel to the Lots 22 and 23 Property

Line as well as 25 feet lying north and parallel to the Property Line.
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83. In order to obtain a building permit for a residence to be constructed on the
Property in the Town of Paradise Valley, Counterdefendant will be required to build an
asphalt-paved private road of a width ranging between 18 and 22 feet to accommodate 2-
way traffic including fire, police and emergency medical vehicles.

84.  The maximum excavation and construction area of the private road would lie
horizontally about 25 feet from Counterclaimant Zachariah’s home to the south and 25 feet
from Counterclaimant Appel’s home to the north. See Figure 8 below.

Figure 8
Aerial Photo Showing Proximity of Easement Area to Homes

ssmms  Boundary of 25 Easement Along
Shared Property Line of Lots 22 and 23

85.  Counterclaimant Zachariah’s residence, garage, swimming pool and outdoor
patio areas built on a residential pad which is laterally supported by a steep vertical cut bank
on Lot 22 SCE, the base of which lies horizontally between 15 to 20 feet south of the Lots
22 and 23 Property Line.
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86. In order to cut and fill an engineered roadbed for the private road,
Counterdefendant will cause its contractors to use heavy excavation and construction
equipment and potentially explosive materials to fracture the rock face of Camelback
Mountain located on Lots 22 through 25 SCE. The use of such heavy vehicles, equipment
and explosives will create continual noise, vibration, dust and odor 5 days per week for
months on end, which will substantially interfere with Counterclaimants’ use and enjoyment
of their homes and potentially cause damage to the footings, foundation, walls, roofs and
other structural parts of their homes.

87.  Based on a report dated January 26, 2016 submitted by Vann Engineering,
Inc. on behalf of Counterdefendant to the Town of Paradise Valley, the excavation of the
mountain face for construction of the residence on the Property will create fill areas
comprised of “fractured, poor, weak granite” requiring the use of “rock bolts” to stabilize
the “rock mass.” Said report is attached hereto as Exhibit “26”.

88.  Excavation and construction of the private road will require the removal of a
large boulder outcrop lying immediately upgrade from and adjacent to Counterclaimant
Appel’s residence and one or more large boulder outcrops lying upgrade from
Counterclaimant Harrisons’ residence on Lot 24 SCE.

89.  There can be no unconditional assurance given by Counterdefendant or its
engineers that, during and after excavation and construction of the private road and
Counterdefendant’s residence, Counterclaimants will not become subject to unreasonable
risk that boulders disturbed by such fracturing operations and fill areas built during
excavation and construction will not become dislodged and travel down the slope causing
physical injury or death to the occupants and/or property damage to the residences on Lots
22,23 and 24 SCE.

90. Once a private road were constructed and a residence were built on the

Property, Counterclaimants would forever be exposed to unreasonable risk that boulders or

-48-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

rock materials could at any time become dislodged and trespass onto their homes and/or
outdoor living areas.

WHEREFORE, Counterclaimants pray for Judgment as follows:

A. That it be declared and adjudged that Counterdefendant’s future actions in
fracturing, excavating and constructing a private road on the disputed easement area over
and across Lots 22, 23 and 24 will substantially and unreasonably interfere with
Counterclaimants’ use and enjoyment of their residences and outdoor living areas.

B. That it be declared and adjudged that Counterdefendant’s future actions in
fracturing, excavating and constructing a private road on the disputed easement area of Lots
22,23 and 24, SCE, and the residence on the Property will substantially and unreasonably
interfere with Counterclaimants’ use and enjoyment of their residences and outdoor living
areas by exposing Counterclaimants to the foreseeable risk and danger that boulders and
rocks will become dislodged from the disputed easement area and/or the Property and
physically trespass upon Lots 22, 23 and/or 24 SCE causing death, personal injury and/or
property damage to Counterclaimants, their family members, invitees and licensees.

B. That Counterdefendant, its successors and assigns be forever enjoined from
fracturing, excavating and constructing a roadway over and across Lots 22, 23 and 24 and
any parts thereof.

C. That Counterdefendant, its successors and assigns be forever enjoined from
fracturing, excavating and filling the Property for the purpose of constructing a residence
thereon.

D. That Counterclaimants recover their costs of suit incurred herein including
reasonable attorneys’ fees; and

E. For such other and further relief as this Court deems just in the premises.
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DATED this 28" day of June, 2016.

FRANCIS J. SLAVIN, P.C.

By: /s/ Francis J. Slavin

Francis J. Slavin

Heather N. Dukes

2198 E. Camelback Road, Suite 285
Phoenix, Arizona 85012

ORIGINAL e-filed this 28" day of
June, 2016, and COPY delivered
through the TurboCourt system to:

Honorable Lori Bustamante
Judge of the Maricopa County Superior Court

COPY of the foregoing emailed and mailed
this 28" day of June, 2016 to:

Andrew S. Abraham, Esq.
Casey Blais, Esq.

BURCH & CRACCHIOLO, P.A.
702 E. Osborn Road
Phoenix, Arizona 85014
aabraham(@bcattorneys.com
cglais@bcattorneys.com

By: /s/ Heather N. Dukes
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7272 E. INDIAN SCHOOL ROAD, SuriE 360

LAW OFHCES SCOTISDALE, ARIZONA 8525
TELEPUONE: 450-505-3900
J 0 RD EN B I S C H O FF FACSIMILE: 480-505-3301

DouGLAs A. JORDEN

& HISER, P.L.C.

DIRECT LiNg: 480-505-3909
c-mail: djorden@@jordenbischofl.com
www.jordenbischoft.com

August 5, 2013
VIA HAND DELIVERY

Andrew Miller

Town of Paradise Valley
6401 E. Lincoln Drive
Paradise Valley, AZ 85253

Re:  Property Located at 5507 E. San Miguel Lane, Paradise Valley, Arizona 83253
(the “Property™)

Dear Andrew:

We represent Mr. Terry Scali. This letter is written to provide information on why Mr.
Scali has access to his Property based on the legal doctrine of “implied way of necessity” and
why that private roadway easement should not be interpreted to in a manner that would penalize
Mr. Scali’s neighbors, L.ot 22 and Lot 23 of Stone Canyon East. When boiled down to its
essence, the real issue here is one of property rights and the Town recognizing that Mr. Scali is
cntitled to access to his Property.

Background

In 2012, Mr. Scali purchased the Property, which is adjacent to a subdivision known as
Stone Canyon East.! On March 1, 1960, an “Easement for Roadway” (copy enclosed)® was
recorded, which increases the width of San Miguel Avenue as shown on the plat of Stone
Canyon East (by an additional 25-feet on each side) and provides for another roadway not shown
on the plat of Stone Canyon East. This other roadway runs along the lot line between Lots 22
and 23 of Stone Canyon East and then extends along the southern lot lines of Lots 24 and 25 of
Stone Canyon East. The Property and Stone Canyon East are located within Tract 4 of a much
larger subdivision called O’Brien’s Camelback Lands;* all of Tract 4 was once owned by Lulu
Avis and Motrough W. O’Brien. After a series of transfers of various portions of Tract 4, the

' The plat for Stone Canyon East was recorded on February 27, 1959 at Book 81, page 34 with the Maricopa
County, Arizona Recorder (“M.C.R ") (copy enclosed).

% The Easement was recorded on March 1, 1960 at Docket No. 3178, page 402 M.C.R.

? The plat for O’Brien’s Camelback Lands was recorded on April 24, 1928 at Book 18, page 36 M.C.R.
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Property and the property to become Stone Canyon East were transferred to Jack Harris and
Cramer Supply Corporation in 1956," then to Phoenix Title and Trust Company (“Phoenix
Title”) in 1958.% Phoeniix Title recorded the plat for Stonc Canyon East in 1959 and then, after
it recorded the Easement in 1960, Phocnix Title conveyed the Property to a group of six
individuals in 1961.5

The plat for Stone Canyon East was approved by Maricopa County; San Miguel Avenue
and the other roads shown on the plat have been built. To date, we have not found evidence that
Maricopa County ever accepted the Easement for Roadway. While we will continue to inquire
about formal acceptance by Maricopa County, it will be assumed for purposes of this letter that
no such acceptance occurred. As you will see, the lack of formal acceptance by Maricopa County
does not impact Mr. Scali’s right to access his Property and build a home. Stone Canyon East
and the Property are now part of the Town of Paradise Valley.’

Comments from Neighboring Property Owners.

We are aware that two of Mr. Scali’s neighbors (Lots 22 and 23 of Stone Canyon East)
havc cxpressed safety concerns relating 10 actual construction on the Property and the possibility
of rocks becoming dislodged and rolling down the mountain onto Lots 22 or 23. We understand
and appreciate their concerns. However, that is a completely separate matter from the gravamen
of this letter: Mr. Scali’s right to access his private property.

Mr. Scali Has an Implied Way of Necessity.

There is a presumption that “whencver a party conveys property he conveys whatever is
necessary for the beneficial usc of that property.” Bickel! v. Hansen, 169 Ariz. 371, 374, 819 P.2d
957, 960 (App. 1991); Tobius v. Dailey, 196 Ariz. 418, 422, 998 P.2d 1091, 1095 (App.
2000)(citing the Restatement).? Therefore, where land is sold that has no outlet, the seller by
implication grants an “implied way of necessity” to allow ingtess and egress over the parcel to

* The Special Warranty Deed from Arizona Title Guarantee & Trust Company to Jack Harris and Cramer Supply
Corporation for part of the property to become Stone Canyon East was recorded on June 27, 1956 at Docket 1933,
page 542 M.C.R.; the Warranty Deed from Allen Chase to Jack 1larris and Cramer Supply Corporation for other
parts of the property to become Stone Canyon East, the Property, and other portions of Tract 4 was recorded on June
27, 1956 at Docket 1933, page 543 M.C.R.

* The Warranty Deed from Jack 1larris and Cramer Supply Corporation to Phoenix Title was recorded on December
3, 1958 at Docket 2676, page 77 M.C.R.

® The Special Warranty Deed from Phoenix Title to the six individuals was recorded on October 25, 1961 at Docket
3895, page 476 M.C.R.

7 Upon annexation, title and jurisdiction of the streets within the annexed area vest in the municipality. Read v. City
of Scottsdale, 107 Ariz, 524, 525, 489 P.2d 1204, 1205 (Ariz. 1971). Therefore, when Paradise Valley annexed the
Stone Canyon East subdivision within which the Easement for Roadway is located, it succeeded to all of the right,
title, and interest of Maricopa County.

® This presumpﬁon applies unless it is clear that the parties intended to deprive the property of rights necessary to
enjoy the property. RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES § 2.15, cmt. e (2000).
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which he retains ownership, enabling the purchaser to have access to its property. Bickel, 169
Ariz. at 374, 819 P.2d at 960; College Book Centers, Inc. v. Carefree Foothills Homeowners'
Ass'n, 225 Ariz. 533, 541, 241 P.3d 897, 905 (App. 2010); see RESTATEMENT (THIRD) OF
PROPERTY: SERVITUDES § 2.15 (2000). An implied way of necessity can be established if there
was once unity of ownership of both the parcel that needs access and the parcel over which
access is desired, followed by a severance of the parcels. Bickel, 169 Ariz. at 374, 819 P.2d at
960. If there was once unity of title, the right to an implied way of necessity may lie dormant
through several transfers of title and pass with each transfer to be exercised at any time. Jd.
Although the condemnation of a private way of necessity under Arizona statutes is another
theory for obtaining a right of access, it applies only if no other access exists. See ARIZ. REV.
STAT. §§ 12-1201 through 12-1203; Bickel, 169 Ariz. at 375, 819 P.2d at 961. Where an implied
way of necessity exists, the statutory way of necessity does not comc into play “because the
purportedly landlocked land is not, in fact, hemmed in.” Bickel, 169 Ariz. at 375, 819 P.2d at
961.

“Necessary” rights are not limited to those essential to enjoy the property, but also
include rights reasonably required to make effective use of the property. RESTATEMENT (THIRD)
OF PROPERTY: SERVITUDES § 2.15, cmt. d. The scope of an implied easement is measured by
uses that parties to the original conveyance might reasonably have expected, presuming normal
development of the property. Tobias, 196 Ariz. at 422, 998 P.2d at 109S. Thus, implied ways of
necessity include ingress and egress, but also extend to utilities and other services that are normal
for the nature and location of the property and land uses in the community. See RESTATEMENT
(THIRD) OF PROPERTY: SERVITUDES § 2.15; Richards v. Land Star Group, Inc., 593 N.W.2d 103,
109 (Wis. Ct. App. 1999)(finding that a way of necessity can include utilities); Pinkston v.
Hartley, 511 So.2d 168, 169 (Ala. 1987)upholding the grant of an implied way of nccessity for a
sewer easement); US. v. /76.10 Acres of Land, 558 F. Supp. 1379, 1382 (D. Mass.
1983)(finding it reasonable to assume that the parties foresaw residential use as a probable use
and that such use today would include utilities as well as a driveway); Stair v. Mifler, 447 A.2d
109, 111 (Md. Ct. Sp. App. 1982)(upholding the grant of an implied way of necessity for all
necessary utilitics); Morrell v. Rice, 622 A.2d 1156, 1160 (Me. 1993)(finding that an easement
createcd by necessity “can include not only the right of entry and egress, but also the right to
make use of the easement for the installation of utilities”).

Here, the Property and Stone Canyon East had a common owner before and at the time

 that the Stone Canyon East subdivision was established. Nccessity for access to the Property is

the same today as it was when the Property and the lots within Stone Canyon East were

subsequently transferred to separate owners. An implied way of necessity has lain dormant since

the Property was separated from Stone Canyon East, which Mr. Scali is entitled to exercise today

in order have access to the Property. Such an easement includes ingress, egress, and any
underground utility lines necessary for the reasonable use of the Property.

% The Easement for Roadway contemplates that utilities would be needed, allowing Maricopa County to “jtsclf or
grant to others the right to place under the surface of the property described above, any type of public utility
facilities so long as said facilities do not show above the surface in any manner whatsoever.”
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Mr. Scali’s Implied Way of Necessity Should Be Established in the Location of the
Additional Road Described in the Easement for Roadway.

An implied way of necessity is usually established in a location designated by the owner
of the land over which it passes, subject to the restriction that it must be reasonably convenient.
USA Carthage Leasing, LLC, v. Baer, 32 A3d 88, 122 (Md. Ct. Spec. App. 2011)
RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES § 4.8 (2000); 28A C.).S. Easements § 208
(2013). If a location is not selected or is inconvenient, then the person entitled to the way may
choose the location. USA Carthage Leasing, 32 A.3d at 122; RESTATEMENT (THIRD) OF
PROPERTY: SERVITUDES § 4.8; 28A C.].S. Easements § 208. The route is to be determined by the
reasonable convenience of both parties. USA Carthage Leasing, 32 A.3d at 122; RESTATEMENT
(THIRD) OF PROPERTY: SERVITUDES § 4.8; 28A C.J.S. Easements § 208. When possible, an
implied way of necessity is created over existing roadways and driveways; evidence of prior use
may be relevant in establishing the location. 28A C.J.S. Easements § 208.

Here, the logical location for an implied way of necessity is the location of the additional
road described in the Easement for Roadway — it provides access to the nearest public road (San
Miguel Avenue), is in a location that had already been selected by Phoenix Title for a roadway
easement when it severed ownership of the Property from Stone Canyon East, and is currently
being used for driveway purposes by the owners of Lots 22 and 23, This is the location most
convenient for Mr. Scali and for the owners of Lots 22, 23, 24, and 25. Indeed, it is the only
possible location for access given the topography in the area.

The Private Roadway Easement to the Property Should Not Impact Neighboring
Properties Vis-a-Via Disturbed Area Calculations or Setbacks.

Section 2207.1II.G of the Town’s zoning ordinance (a part of Article XXII-Hillside
Development Regulations) provides that grading “within street rights-of-way or tracts of land for
private roads is exempt from the disturbance calculations.” There is no doubt that the Scali
private roadway easement functions as a right-of-way or private road within the meaning of
Section 2207—it provides access to a lot—and, for purposes of disturbed area calculations under
the Town’s Hillside Development Regulations, the disturbed area should not be charged against
either Lot 22 or Lot 23 of Stone Canyon East.

There arc many instances throughout the Town where roadway easements are not taken
into account in determining sctbacks. So as not to penalize Lot 22 and Lot 23, the setbacks for
those lots should be measured from the common property line between Lot 22 and Lot 23, and
not from the exterior line of the Scali private roadway easement.
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We hope you find this.information useful and we look forward to hearing from you soon.

DAJ/eaa

Enclosuies
cc.(w/encl.): Terry Seali L

NADat\WPDOCS. DAJ\E410.001 Wiiter 16r20130805.docx-
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EASEMENT _FOR _ROADWAY

WHEREAS, the undersigned Fhoenix Title and Trust Company,
an Arizona Corporation, as Trustee, has gubdivided under the aname
of Stone Canyon East, part of Tract 4, O'Brien's Camelback
Lands, a subdivision ra'co:de& in Book 18 of Maps at page 36
thereof, in the office of the County Recorder of Maricopa
County, Arizona, and
| WHEREAS, in cohnection therewith seid Phoenix Title

and Trust Company has recorded a plat as and for the plat of gaid

Stone Canyon East, and

WHEREAS, it is now desired to increase the width of
San Miguel Avenue as showm on said plat and to provide for another
roadway not shown in said plat,

NOW, THEREFORE, in consideration of the sum of One Dollar
($1.00) and other good and valuable conaidexation, the receipt '
of which is hereby acknowledged, the said Phoenix Title and
Trust Company, as Trustee, being fully instructed by the proper

. 1

parties in interest 8o to do, does hereby grant to the County
of Maricopa, State of Arizona, an easement for roadway purposes
and for no other purpose, subject to all of the restrictions
upon the use thereof, as contained herein and as set forth
below, said easement to be over the following described premlses:

A strip of land 25' wide om the S, side of the

southerly line of San Miguel Avenue as shown in-

the plat, and a strip of land 25' wide on the

N. side of said San Miguel Avenue as shown in

the plat, said strips 25' wide to extend around

the end of San Miguel Avenue 80 that the roadway

is increased a total width of 50' over the width
shown in the plat of said Stone Caayon Eaat.

-1~
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The easement granted above affects Lota 16,
20, 19, 21, 22, 23, 24 and 25.

Also the following:

A strip of land 25' wide along the N. side

and a strip of land 25' wide along the S.

line of the lot line separating Lots 22 and 23,

and 25' wide N. of the S, border of gaid sub-

divigion in Lots 24 and 25.

The easement hereby granted is for roadway purposes
only and it is specifically intended that by granting the
edsement herein the County of Maricopa shall not have any
right,eithexr itself or to grant to others any right to
maintain or place upon the premises covered hereby, any util-

ities, astructures or maintain and erect any facilities upon

sald property, and that the only right granted hereby shall be

to maintain a public way for vehicular or foot traffic thereon.
However, it is specifically agreed that the said County

may :|.1:se1£I or grant to others the right to place under the
surface of the property described above, any type of pu'bl.ic‘
utility facilities so lomg as sald facilities do not show
above the surface in any manner whatsoever,

Dated at Phoenix, Arizona this 24th day of February,

SRR PHOENIX TITLE AND TRUST COMPANY,
. an Arizona corporation,

‘Ektbex Assistant Secret
NTATE OF ARIZONA i
S

COUNTY OF MARICOPA .

On this the 29th  day of FGW” i9 60 before ac the undersigned officer recsansliy sppeared

R, Brehmer B and B. A. Vitek
Ana} t . e

sho azknevledged themaelves to be thjﬁ::e President and Assistant Secrotary respectively of the PHOENIX

TITLE AND TOUST COMPANY s cdiporstion. spd that they as such officers respactively being aathorired 30 to do
execoted the foregoing snstrument for the’ pucpoies therein contsined by sigming the nome of the corgoratian 2s Trusiee

by theaselves an such officers réspectavely
1o vitneas shereod | have horeuntc st my hand @8 official goal Z i é Z/
FIY R . é!
o 4/2/50 Uk ')i. ’H 'Aﬁ403 Notary Public

My Comsyssion Expares
Yy It

County of Murcopa: s, = fé:zé{{f ot re iﬁ;:mj:‘l::c Trust Co. ’1
) - - --Dﬂu.-. —re ' By & - Sy

W n-. . ‘
Prie LD T 3 ) Records of Maricopa County, Ari
wsmtmmaﬁcmm&muwymgn%w% 3582 /6/0

[ 1%} ]

¥

" STATE OF ARIZON.

— S — |
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August 13,2013

Regular and Certified Mail

Joe and Teresa Zachariah Ingrid Lenz Harrison Revocable Trust
5505 E. San Miguel Ave 5519 E. San Miguel Ave
Paradise Valley, AZ 85253 Paradise Valley, AZ 85253
and
David and Rosanne Appel 1410 Shoreline Drive
5511 E. San Miguel Ave Wayzata, MN 55391
Paradise Valley, AZ 85253 '
and Jerry Smith
5 Lynn Road 5525 E. San Miguel Ave
Cherry Hills Village, CO 8¢113 Paradise Valley, AZ 85253
and
4385 N. 75" Street, Ste 201
Scottsdale, AZ 85251

Re:  Legal Access to a Parcel of Property Located at “5507” E. San Miguel Avenue,
Paradisc Valley, Arizona 83253; Owner: TMS Ventures, LLC (Terry Scali)

To:  Joe and Teresa Zachariah,
David and Rosanne Appel,
Ingrid Lenz I{arrison,
Jerry Smith,

I have been asked to advise the Town staff on the current legal access to a parcel of
property that is located adjacent to your properties, said parcel described in the decd that
was recorded on November 9, 2012 (see attached warranty deed, hereinafter the “Scali
Property™), deeding title to the parcel to TMS Ventures, LLC, which I believe to be
owned or operated by Terry Scali. I have been contacted by an attorney, Douglas Jorden,
representing TMS Ventures and Mr. Scali regarding the history of the division of the
Scali Property, including a recorded document entitled “Easement for Roadway” (see
attached, recorded with the Maricopa County Recorder on March 1, 1960, at Docket No.
3178, Page 36, hereinafter “Recorded Easement®) that appears to have been recorded at a
time when the Scali Property was owned in common with the arca described in the
Recorded Easement and each of your properties. Mr. Jorden has provided his legal

6401 East Lincoln Drive
Paradise Valley, Arizona
85253-4328

480-948-7411
480-951-3715 Fax
480-483-1811 TDD
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opinion that although the Recorded Easement does not appear to have been accepted by
Maricopa County at the time it was recorded (nor by the Town of Paradise Valley), the
Recorded Easement does in fact constitute and describe an area where an “implied way of
necessity” 1o the Scali Property would exist under Arizona law (see attached letter from
Douglas Jorden dated August 5, 2013). In furtherance of the history of the division of the
properties at issue, Mr. Jorden has supplied copies of the underlying deeds (copies not
attached, but they can be supplied if you so request). I have reviewed the cases cited in
Mr. Jorden’s letter, and agree that it does appear that the Scali Property enjoys an implied
way of necessity at the location shown on the Recorded Easement.

I am writing to each of you so that you are aware of the Scali property legal access
request and my agreement that it does appear to be legally accurate. 1am also writing
because I believe that some of you may have spoken with former Town Engineer, Bill
Mead, about the legal access issue, but some may not have done so. The implied way of
necessity would basically run along the property line between 5505 E. San Miguel and
5511 E. San Miguel, approximately where the current shared driveway for these two
properties exists, and then along the southern.25’ of the 5519 E. San Miguel and 5525 E.
San Miguel properties (I have roughly hand-drawn this area on a printout of the
properties using the County Assessor’s maps, it is not likely proportionately accurate).

Finally, I wanted to advise that although there may be concerns regarding the stability of
the rocks or soils on the Scali Property and in the area of the new driveway/implied way
of necessity (I have been provided a copy of the Zachariah’s Preliminary Geotechnical
Slope Review dated May 29, 2013), the Town’s Hillside Development Regulations
require that a seismic refraction study be prepared for all proposed cuts into a hillside
development area. Thus, a thorough study will need to be prepared and submitted to the
Town prior to any grading work on the Scali Property or the “implied way of necessity”
area.

If you have any questions or concerns with the Scali Property legal access issue, please
contact me directly, or have your legal counsel contact me, by August 27, 2013, as |
anticipate Mr. Scali may be proceeding with development of the Scali Property soon.

Sincerely,

Andrew M. Miller
Town Attorney

cc: Douglas Jorden ,
Eva Cutro, Community Development Director
Robert Lee, Building Safety Manager/Fire Marshall
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TOWN ATTORNEY

September 4, 2013

Douglas Jordan

Attorney at Law

7272 E. Indian School Road, Ste. 360
Scottsdale, AZ 85251-3951

Re:  TMS Ventures, LLC - Terry Scali
5507 E. San Miguel Ave, Paradise Valley, AZ

Dear M. Jorden:

This letter responds to your letter dated August 5, 2013, regarding the property
owned by TMS Ventures, LLC (Terry Scali) that is located at 5507 E. San Miguel
Avenue, Paradise Valley, Arizona 83253 (the “Scali Property”). After reviewing the
cases cited in your letter, the Town Attorney’s Office agrees that there is legal access to
the Scali Property by way of an implied way of necessity. The implied way of necessity
(hereinafter the “Private Roadway Easement”) would run from the Town’s public road
(San Miguel Avenue) to the Scali Property in the location of the “roadway” described in
the Easement for Roadway that was recorded with the Maricopa County Recorder on
March 1, 1960 at Docket No. 3178, Page 36 (along the lot line between Lots 22 and 23 of
Stone Canyon East and then along the southern lot lines of Lots 24 and 25 of Stone
Canyon East).

The Private Roadway Easement would function as a right-of-way or private road
within the meaning of Section 2207 of the Town’s Zoning Ordinance, thus grading within
the area of the Private Roadway Easement is exempt from disturbance calculations so
that the disturbed area associated with the Private Roadway Easement will not be charged
against Lots 22 - 25 of Stone Canyon East or the Scali Property. Further, the Private
Roadway Easement will not be taken into account when determining setbacks so that the
setbacks for Lots 22 and 23 will be measured from the commeon property line between
these lots, rather than from the line of the Private Roadway Easement, thus avoiding the
creation of any nonconforming structures on these lots. Likewise, the setbacks for Lots
24 and 25 will be measured from the lot line rather than from the line of the Private
Roadway Easement.

6401 Rast Lincola Drive
Paradise Valley, Arizona
85253-4328

480-948-7411

480-951-371S Fax
480-483-1811 TDD
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If you have any further questions, please do not hesitate to contact me.

Sincerely,

Andrew M. Miller
Town Attorney

AMM/dlw
cc.  James C. Bacon, Town Manager
Eva Cutro, Planning and Building Director
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6401 E Lincoln Dr

Town of Paradise VaIIey Paradise Valley, AZ 85253

Action Report

File #: 16-280

TO: Hillside Building Committee
DATE: September 8, 2016

FROM: George Burton, Planner

SUBJECT: Concept Review for TMS Ventures LLC Residence - 5507 E. San Miguel Ave (APN: 172-47-
078D). Application to construct a new Single Family Residence, Driveway, Retaining Wall and
Pool.

The owner of the property located at 5507 E. San Miguel Avenue submitted an application to construct a new
residence. The property is undeveloped and this project consists of constructing a new house, driveway,
retaining wall, and pool.

Background
The subject property is located in Tract 4 of O’Briens Camelback Lands subdivision. This subdivision was

platted in 1928 and annexed into the Town in 1985. Per Docket 3178 Page 402, there is a roadway easement
on the neighboring/southern lots which provides access to the subject property. The roadway easement is
located on Lots 22, 23, 24 and 25 of the Stone Canyon East subdivision (5505, 5511, 5519 and 5525 E San
Miguel Ave properties). The applicant represents that the private roadway by easement is the only means of
ingress/egress to the subject property (which is the subject of currently litigation). However, the private
roadway by easement is not part of the Hillside Committee review. The development of the roadway by
easement will be reviewed for building code compliance during the building permit process.

New Single Family Residence

The subject property is a vacant lot that has never been developed. The property is zoned R-43 Hillside and is
149,856 square feet in size (3.44 acres). The lot is rectangular in shape, has a slope of approximately 53%, and
is accessible via the private roadway by easement on the neighboring properties to the south. The driveway on
the property will count as disturbed area (with 25% credit given for decorative driveways such as pavers or
colored concrete). The private roadway by easement is not included in the disturbance calculation since it not
located on the subject lot and since roads are exempt from the disturbed area calculation per Section 2207.111.G
of the Town Zoning Ordinance. The proposed home will have a total floor area of 10,806 square feet, which
results in a floor area ratio of 7.2% (the maximum allowable floor area ratio is 25%). According to the plans,
the allowable disturbed area is 13,037 square feet and the proposed disturbance is 6,660 square feet.

Retaining Wall and Driveway
A retaining wall will be placed on the north side of the driveway. The retaining wall is 8’ tall and 90’ in length.
Also, the driveway varies in width and slope, from 12’ wide to 42” wide and from a 5% slope to a 30% slope.

Town of Paradise Valley Page 1 of 3 Printed on 9/1/2016
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Pool

A new pool is proposed in front of the house and will meet all setbacks. More detailed information will be
provided with the formal hillside review process and evaluated for code compliance. If required, the pool
barrier must maintain a minimum openness of 80%.

Grading & Drainage

There will be grading associated with the construction of the home as generally shown on the grading and
drainage plan. The preliminary plan shows the house constructed on a series of buttresses and spanning two
washes. Per the applicant’s drainage narrative, the proposed design will allow storm water to pass under the
residence. To the extent possible, on-site retention will be required to address run off from the roof and
driveway. The applicant has provided a brief drainage narrative describing the flows. However, a detailed
drainage plan and report will be required and fully reviewed with Formal Hillside Committee review. Also, the
applicant will need to address general construction methods (such as excavating for the buttresses and
driveway) by Formal review.

Conceptual Plan Review

The purpose of the conceptual review meeting is to discuss, review, and give suggestions and guidance to the
applicant. A detailed set of plans will be submitted for formal review in accordance with Section 2206.11. The
following criteria are sections of the Hillside Building Code that govern the conceptual review:

. Section 2205.1. Concept Plan Review Meeting:
The Applicant, along with their architect and engineer shall submit a completed application and the
required fees, to the Town Engineer, at the time they request a concept plan review meeting (pre-
hillside meeting) with the Hillside Building Committee. The purpose of this meeting is to discuss,
review, and give suggestions and guidance to the Applicant regarding the proposed development
including: the location of the building pad and accessory uses; how these relate to Significant
Natural Features; the preservation of existing vegetation; grading concepts and their adaptation to
the natural hillside topography; and how the requirements pursuant to these hillside regulations and
purpose statement will guide the proposed Development.

. Section 2206.1. Concept Plan Review Meeting.
The applicant shall submit the following:

A. Seven (7) copies of a preliminary site plan that includes, but is not limited to, the building
footprint, driveway, swimming pool, and accessory use locations along with topographic
information for the lot.

B. A 3-dimensional representation of the general massing of all proposed structures (e.g. a mass
model, a 3-D rendering or a computer generated model in relation to topography - not a detail
model).

C. A recent aerial photo of the site (less than 3 years old), with topography, lot lines, and the
building footprint superimposed on it, and identification of significant natural features as well as
adjacent lots and structures within 100 feet of the perimeter of the subject property (min. 247X 36”).
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D. Preliminary calculations on land disturbance and cut and fill methods.

CC: Vivian Ayala and Fred Fleet, Applicants
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Opunty of Maricopa

State of Arizona
Dfifice of the dlerk

$tate of Arizona }
County of Maricopa

¥ Rhea Auverill, Elosk a// the LBoard o/ %ﬁeamdéaa do

Aeweé% %ﬁﬁlé) %cz[ the attached is a true and correct extract from

the minutas of the Board of Supervisors' meeting held May 24, 1961:

ORDER INCORPORATING TOWN OF PARADISE VALLEY

(ATTACHED)
County Recorder - In Wituess Mhprgnf’ I have Aerewnls sel
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BEFORE THE BOARD OF SUPERVISORS, MARICOPA COUNTY

STATE OF ARIZONA

IN THE MATTER OF THE INCORPORATION OF)
THE TOWN OF PARADISE VALLEY, MARICOPA ORDER INCORPORATING
COUNTY, ARIZONA ) TOWN OF PARADISE VALLEY

)

More than two-thirds of the real property taxpayers residing in the
town of Paradise Valley, Maricopa County, Arizona, containing a population of
more'than 500 inhabitants, having petitioned the Board of Supervisors setting
forth the metes and bounds of spch_town and the name whereby such petitioners
desire to be incorporated and praying for the incorporation of such town and
the Board being satisfied that two-ihirds of the real property taxpayers
residing in such town have signed this petition.

Upon motion of Supervisor Burns and unanimously carried.

IT IS ORDERED that such town be and the same is hereby incorporated
under the name of "TOWN OF PARADISE VALLEY."

IT IS FURTHER ORDERED that the metes and bounds of such town are
designated as follows:

A parcel of land situated in Sections 8, 9, 10, 15, 16, and 17,
T2N R4E, G3SRB&M, Maricopa County, Arizona, described by metes and bounds as
follows:

Beginning at the Southwest corner of the E1/2 SW1/4 SW1/4 of Section 8;
thence Northerly aleng the West line of the E1/2 SW1/4 SW1/4, Section 8 to the
Northwest corner of the E1/2 SW 1/4 SW1/4 of Section 8, thence Easterly along
the North line of the S1/2 SW1/4, Section 8 to the Northeast cornmer of the W1/2 "~
SE1/4 SW1/4 of Section 8; thence Northerly along the West line of the E1/2 NE1/4
SW1/4, Section 8 to a point on the North line of the SW1/4 of Section 8; thence
Easterly along the North line of the SW1/4 of Section 8 to the Northeast cornmer
of the SW1/4 of Section 8; thence Southerly along the East line of the SW1/4 of
Section 8 and along the West line of Lot 7, MacDonald Acres, reference being
made to the plat of record in Book 45 of Maps, Page 5, Maricopa County records,
to the Southwest corner of said Lot 7, MacDonald Acres; thence Easterly along
the South line of Lot 7, MacDonald Acres to the Southeast corner thereof;
thence Northerly along the East line of Lot 7, MacDonald Acres and a Northerly
prolongation thereof to a point on the North line of the SEI/Z of Section 8;
thence Easterly along the North line of the SE1/4 of Section 8 to the Northeast
corner of the W1/2 SEl/ﬁ of Section 8; thence Southerly along the East line
of the W1/2 SE1/4 of Section 8 to the Southeast corner of the W1/2 SE1/4 of
Section 8; thence Easterly along the South line of the SEI/Z of Section 8 to
the Southeast corner of Section 8 (identical with the Southwest corner of Sec-
tion 9); thence Northerly along the West line of the SW1/4 SW1/4 of Section 9
to the Northwest corner of the SWi/4 SW1/4 of Section 9; thence Easterly along
the North line of the S1/2 SW1/4 of Section S to the Scutheast corner of the
W1/2 W1/2 NE 1/4 SW1/4 of Section 9; thence Northerly along the East line of the
W1/2 W1/2 NE1/4 SW1/4 of Section 9 to a point on the North line of the SW1/4 of
Section 9; thence Easterly along the North line of the SWI/@ of Section 9 to the
Southwest corner of the El/? SEl/h NWI/Z of Sectlion 9; thence Northerly along
the West line of the E1/2 SE1/4 NW1/4 of Section 9 to the Northwest corner of -
the E1/2 SE1/4 NW 1/4 of Section 9; thence Westerly along the South line of the
W1/2 NE1/4 NW 1/4 of Section 9 to the Southwest corner of the NE1/4 NW1/4,
Section 9; thence Southerly along the East line of the SWI/Z W 1/3 of Section
9 to a point on the South line of the NW1/4 of Section 9; thence Westerly along
the South line of the NW1/4 of Section 9 to the Southwest corner of the NW1/4
of Section 9; thence Northerly along the West line ‘of the NW1/4 of Section 9



to the Northwest corner of Section 9; thence Easterly along the North line of
the NW1/4 of Section S to the Northeast corner of the NW1/4 of Section 9; thence
Easterly along the North line of the NE1/4 of Section § to the Northeast corner
of Section 9; thence Scutherly along the East line of the NE1/4 of Section 9
to the Southeast corner of the NE1/4 of Section 9; thence Easterly along the
North line of the SW1/4 of Section 10 to the Northeast cormer of the SW1/4 of
Section 10; thence Easterly along the North line of the W1/2 SE1/4 of Section
10 to the Northeast corner of the \11/2 SE1/4 of Section 10; thence Southerly -
along the East line of the Wl/? SE1/4 of Section 10 to the Southeast corner of
the W1/2 SE1/4 of Section 10, thence Easterly along the North line of the Wi/2
El/2 NE1/4 of Section 15 to the Northeast corner of the W1/2 E1/2 NE1/4 of
Section 15; thence Southerly along the East line of the W1/2 E1/2 NE1/4 of
Section 15 to the Southeast corner of the W1/2 E1/2 NE1/4 of Section 15; thence
Westerly along the South line of the NE1/4 of Section 15 and along the South
line of the NW1/4 of Section 15, and the South line of the NE1/4 of Section 16,
and the South line of the NW1/4 of Section 16, and the South line of the NE1/4
of Section 17 to the center of Section 17; thence Northerly along the West line
of the NE 1/3 of Section 17 to the Southeast corner of Mirador, a subdivision
recorded in Book 67 of Maps, Page 15, Maricopa County records; thence Westerly
along the South line of Mirador to the Southwest cornsr of Mirador; thence
Northerly along the West line of Mirador to the Northwest corner of Mirador,
said point being on the South line of the SW1/4 of Section 8; thence Westerly
along the South line of the SW1/4 of Section 8 to the Southwest corner of the
E1/2 SW1/4 SW1/4 of Section 8, the point of beginning.

The best information obtainable indicating the Town contains %ﬁ%&
than 1500 inhabitants. :

IT IS FURTHER ORDERED THAT Mrs. Harold Holcomb, Robert Temple,
Sterling Hebbard, Patrick Downey and Irvin Miller, each of whom is over 21
years of age and a qualified elector and free holder residing within said -
town are hereby appointed as members of the Common Council of said town to
nrld office until their successors shall have been elected and qualified.

-2-
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ORDINANCE WO« ____ /O

LAW OFFICES

HUNTER, BARTLETT &

Valley that certain public record known &s Zening Ordinance of

the Town of Paradiee Valley, Arizons, of which wot less then
three (3) copies have been and now
of the Clerk of the Town

ara on file in the office

of Paradise Valley, and the same gre
heraby adopted and sm@rm’&:&@? as fully as I¥ set cut herein.

rporation whether as

gsﬁwﬁ @ Aw parson, flirm or o

principal, owner, agent, tenant, or otherwise who vielates,
digobeys, omlte, neglects or refuses to comply with, or who
te enforcement of any of the provisions of this ordinance,

shall upo

res i

in conviction be punished by s fine of not more then

Three Hundred ($800.00) Dollars or by lnpriscnment In a desig-

nated place of confinement for @ term not excesding six (B)

PENN

THE ARIZONA BANK BLDG.,

34 WEST MONROE

PHOENIX 3. ARIZONA




permitted to exlst shall constitute & soparate offense.
. Whereas it is necessary for the presarvetion of

salth and safety of the Tows of Paredise Velley,

the pesce, h

~ Artzons, an emergency is declared 1o exist and this ordinance is

Tewn of Paradise Valley, Arlzong, this W,Z.Qm day of /I

declared to be effective inmediately upon its passage and adop-
tien. k
PASSED AND ADOPTED by the Mayor and Common Co:

meil of the

 APPROVED this [,  day of

('NA BANK BLDG.

MONROE
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ORDINANCE NO. 10

AN ORDINANCE ESTABLISHING A PLAN FOR DIVIDING THE TOWN OF PARADISE
VALLEY INTO DISTRICTS FOR THE PURPOSE OF REGULATING THE LOCATION OF
TRADES AND INDUSTRIES, AND OF BUILDINGS AND STRUCTURES DESIGNED FOR
DWELLINGS, APARTMENT HOUSES, TRADE, INDUSTRIES AND OTHER SPECIFIED
USES, FOR REGULATING THE HEIGHT, VOLUMES, AND SIZE OF BUILDINGS AND
STRUCTURES AND THE INTENSITY OF USE OF LOT AREAS, FOR DETERMINING
BUILDING LINES, FOR CREATING A BOARD OF ADJUSTMENT, FOR CREATING A
ZONING COMMISSION, PROVIDING FOR THE ISSUANCE OF PERMITS AND COLLEC-
TION OF FEES, PROVIDING PENALTIES FOR THE VIOLATION THEREOF, AND RE-
PEALING ALL ORDINANCES AND PARTS OF ORDINANCES IN CONFLICT THEREWITH,
AND FOR OTHER PURPOSES.

BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF PARADISE VALLEY,
ARIZONA:

ARTICLE I. PURPOSE AND TITLE

Section 101, Purpose., This ordinénce is for the purpose of

securing adequate light, pure air, and safety from fire and other
dangers; conserving the values of land and buildings thrqugh the Town
of Paradise Valley; lessening or avoiding congestion in the public
streets; and promoting the public health, safety, comfort, morals and
welfare of the Citizens of the Town of Paradise Valley, Arizona.

Section 102, Title. This ordinance may be cited as the

"Zoning Ordinance of the Town of Paradise Valley."

ARTICLE II. DEFINITIONS

Section 201l. For the purpose of this ordinance, certain

terms and words are hereby defined., Words used in the present tense
shall include the future; the singular number shall include the
plural, the plural, the singular; the word "building' shall include
the word "structure"; the word "lot" shall include the word "plot";
the word "shall® is mandatory.

1. Accessory Building: A subordinate building, the use of

which is incidental to that of the dominant use of the main building,
or premises, including bona fide servant quarters,

2, Alley: A public thoroughfare which affords only a
secondary means of access to abutting property.

3. Apartment House: See "Dwelling, Multiple,™

4, Basement: A story having part, but not more than one-half



(1/2) its height below grade, A basement is counted as a story for
the purpose of height regulations, if subdivided and used for busi-
ness or dwelling purposes by other than a janitor employed on the
premises,

5. Building: Any structure for the shelter, support or

enclosure of persons, animals, or property; and when separated by
dividing walls without openings, each portion of such building, so
separated, shall be deemed a separate building.

6. Building, Height of: The vertical distance from the

grade to the highest point of the coping of a flat roof, or to the
highest point of a mansard roof, or to the highest gablé of é pitch
or hip roof. |
7. Carport: A porch with two (2) or more open sides under
which a vehicle may be driven.
8. Cellar: A story having more than one-half (1/2) its
height below grade, | |

9. Dwelling: Any building, or portion thereof, which is

designed or used exclusively for residential purposes.

10, Dwelling, Single-Family: A building designed for oc-

cupancy by one (1) family.

11. Dwelling, Two-Family: A building designed for occupancy
by two (2) families.

12, Dwelling, Multiple: A building or portion there?f de-

signed for occupancy by three (3) or more families.

13, Dwelling Unit: One (1) or more rooms in a dwelling de-
signed for occupancy by one (1) family for living purposes and having
its own cooking and sanitary facilities. 1

14, Family: An individual or two (2) or more persons related
|
by blood or marriage or a group of not more than five (5) pe#sons,
excluding servants, who need not be related by blood or marriage

living together as a housekeeping unit.

G



15, Frontage: All the property on one (l) side of a;street
between two (2) intersecting streets (crossing or terminating) mea-
sured along the line of the street, or, if the street is dead end,
then all of the property abutfing on one (1) side between an inter-
secting street and the dead end of fhe street including propérty
fronting on a cul-de-sac.

16. Garage, Private: Any accessory building designed or

used for the storage of not more than three (3) motor-driven vehicles,
provided that no private garage may be used or rented for the

storage of commeréial trucks having a capacity in excess of one (1)
ton.

17. Garage, Public: A building or portion thereof, other

than a private or storage garage, designed or used for servicing,
repairing, equipping, hiring, selling or storing motor-driven ve-

hicles.

18. Garage, Storage: A building or portion thereof gesigned
or used exclusively for housing of four (4) or more motor-driven
vehicles, |

19. Grade:

(a) For buildings having walls adjoining one (1) street
only the average of the elevation of the sidewalk, or if there be.
no .sidewalk, then the average of the elevation of the roadway at
the center of the wall adjoining the street,

(B) For buildings having walls adjoining more than one
(1) street, the average of the elevation of the sidewalk, or;if
there be no sidewalk, the streets,

(c) For buildings having no wall adjoining the street,
! .
the average level of the finished surface of the ground adjacent to
the exterior walls of the building.

Any wall approximately parallel to and not more @han

five (5) feet from a street line is to be considered as adjoining

-G



the street.

20, Guest Ranch: A building or group of buildings cpntaining

two (2) or more guest units, other than a hotel, motel or re?ort

hotel, and having outdoor recreational facilities such as ho%seback

riding, swimming, tennis courts, shuffleboard courts, barbecue and

picnic facilities,

21. Guest Unit: A room or suite of rooms designed or intend-
ed for occupancy by, or which is occupied by not more than one (1)
family for compensation, but in which no provision is made fPr cook-
ing, and not including dormitories for sleeping purposes. ‘

22, Heliport: An area that is used or intendéd to bé used
for the landing and takeoff of helicopters, and may include any or
ail of the areas or buildings which are appropriate to acéom?lish
these functions,

23. Home Occupation: Any occupation or profession carried

on by a member of the family residing on the premises; in connection
with which there is used no sign other than a name plate not more
than one (1) square foot in area or no display that will indicate
from the exterior that the building is being utilized in whole or in
part for any purpose other than that of a dwelling; in which no

person is employed other than a member of the family residing on the

premises; in which no goods are sold except those prepared on the
preﬁises, and in which no equipment is used except such that is
normally used for domestic or household purposes.

Home Occupation shall include the use of premise; by a
physician, surgeon, dentist, lawyer, clergyman, or other pro%essional
person for consultation or emergency treatment, but not for the
general practice of his occupation or profession,

24, Hospital: Unless otherwise specified, the term "hospital®"

shall include "sanitarium'", *"preventorium', "clinic", "maternity

home', or "rest home', and shall be deemed to mean a place for

—lpm



treatment or other care of human ailments.
25, Hotel: A building in which lodging is provided and
offered to the public for compensation and which is open to transient

guests.,

26, Institution: A building or buildings occupied by a

non-profit corporation or a non-profit establishment for public use.,

27. Loading Space: A permanently-maintained space on the
same lot as the main building accessible to a street or alley and not
less than ten (10) feet in width, twenty (20) feet in 1ength; and
fourteen (14) feet in height,

28, Lot: A parcel of land occupied or intended for éccupancy
by one (1) main building together with its accessory buildinés, and
uses customarily incidental to it, including the open épacesrequired
by this ordinance and having its principal frontage upon a sFreet
as defined in this ordinance,

29, Lot Area: The area of the lot, not including any area
in a public way. |

30. Lot, Corner: A lot adjoining two (2) or more streets

at their intersection. |

31, lot, Depth of: The mean horizontal distance bet#een the
|

front and rear lot lines.

32. Lot, Double Frontage: A lot having a frontage on two

(2) non-iﬁtersecting streets, as distinguished from a corner lot.

33. Lot, Interior: A lot other than a corner lot.

34, Lot, Rey: A lot adjacent to a corner lot having| its side

lot line in common with the rear lot line of the corner lot ?nd

facing on the street which forms the side boundary of the cormer lot.

35, Lot Lines: The lines bounding a lot.

36, Lot of Record: A lot which is a part of a subdivision,

|

\

the plat of which has been recorded in the office of the Clerk o
Maricopa County Recorder's office; or parcel of land, the deéd of
!

-5-



which is recorded in the office of the County Recorder,

37. Lot Width: 1In the case of rectangular lots, 10;5 having
side lot lines not parallel, or lots on the outside of the curve of
a street, the distance between side lot lines measured at the re-
quired minimum front setback line on a line parallel to the?street
or street chord; in the case of lots on the inside of the cﬁrve of a
lstreet, the distance between side lot lines measured thirty (30) feet
behind the required minimum front setback lipe parallel to the

street or street chord.

38. Mobile Home: Any vehicle, whether or not self-éropelled,
used, or which may be used, or designed for use as a conveyance upon
the public streets or highways and designed or constructed in such
a manner as to permit ocecupancy as a dwelling or sleeping pﬂace for
one (1) or more persons, 1

1

39. Motel: Any building or group of buildings cont%ining
guest rooms or dwelling units, some or all of Which have a éeparate
entrance leading directly from the outside of the building with
zarage or parking space located on the lot and designed, uséd, or
intended wholly or in part for the accommodation of automob;le tran-
sients, Motel includes motor court, motor lodge and tourisa court,
but not trailer court, guest ranch or resort hotel.

7

40. Non-conforming Use: Any building or land lawfully oc-

cupied by a use at the time of passage of this ordinance or Lmendment
thereto which does not conform after the passage of this ordinance

or amendment thereto with the use regulations of the district in
which located.

13

41, Parking Lot: A parcel of land devoted to unenclosed

parking spaces.

42, Parking Space: A permanently surfaced area, enclosed or

unenclosed, having an area of not less than one hundred eighty (180)

square feet, together with a driveway connecting the parking space

-6- |



1
with a street or alley and permitting ingress and egress of an
automobile,

43. Resort Hotel: A building or group of buildings other

than a motel designed for or containing apartments and indivﬁdual
guest rooms or suites of rooms and apartments, and which shall
furnish services ordinarily furnished by hotels,

44, School: Unless otherwise specified, the term "s?hool and
college’ shall be limited to private or public places of gen;ral in-
structién and shall not include nursery schools, dancing schbols,
riding academies, or trade or specialized vocational schools}

45, Service Station: Any building or premises used ﬁrinci-

pally for the storing, dispensing or offering for sale at re@ail of

automobile fuels or oils,

46, Shopping Center: A group of stores planned and besigned

for the site on.which it is built, functioning as a unit, with off-
street parking provided on the property as an integral part ﬁf the
unit,

47. Sign: Any device for visual communication that is used
for the purpose of bringing the subject thereof to the attention of
the public, but not including any flag, badge, or insigne of‘any
government or governmehtal agency, or of any civic, charitable, re-
ligious, patriotic, fraternal, or similar organization.

48, Story: That portion of a building, other than a cellar
included between the surface of any floor and the surface of the

floor next above it, or, if there be no floor above it, then the

space between the floor and the ceiling next above it.

49, Story, Half: A space under a sloping roof which has the
line of intersection of roof decking and wall face not more than
three (3) feet above the top floor level, and in which space not more

than two-thirds (2/3) of the floor is finished off for use. | The

half-story containing independent apartment or living quarters shall

o G



be counted as a full story.
50. Street: All property dedicated or intended for public

or private street purposes or subject to public easements therefor,

51. Street Line: A dividing line between a lot, tract or
parcel of land and a contiguous street (right-of-way).

52, Structural Alterations: Any change in the supporting

members of a building, such as bearing walls or partitions,icolumns,
beams or girders, or any complete rebuilding of the roof.

53, Structure: Anything constructed or erected, the use of
which requires a location on the ground or attached to something
having a locaticn on the ground, but not including a tent, vehicle,
trailer coach, house trailer or mobile home, |

54, Use: The purpose of which land or building is occupied,
or maintained, arranged, designed, or intended.

55. Use, Accessory: A subordinate use customarily incident

co and conducted on the same lot with the principal use or building
including bona fide servant quarters.,

56, Yard: An open space at grade level between a buﬁlding
and the adjoining lot lines, unoccupied and unobstructed by any
portion of a structure froﬁ the ground upward, except as othgrwise
provided herein., In measuring a yard for the purpose of detérmining
the width of a side yard, the depth of a front yard or depth of a
rear yard, the minimum horizontal distance between the lot line and
the main building shall be used.

57. Yard, Front: A yard extending across the front width
' !

of a lot and being the minimum horizontal distance between tbe street
line and the main building or any projection thereof, other %han
steps, unenclosed balconies' and unenclosed porches. The front yard
of a corner lot is the yard adjacent to the shorter street frontage.

58. Yard, Rear: A yard extending between the side yérds of

a lot and being the minimum horizontal distance between the rear lot




line and the rear of the main building or any projections other than
steps, unenclosed balconies or unenclosed porches., On both corner
lots and interior lqts the rear yard shall in all cases be at the
opposite end of the lot from the front yard.

59. Yard, Side: A yard between the building and the side

lot line of a lot and extending from the front yard to the rear lot
line as defined or along the full depth in absence of front:or rear
yards and being the minimum horizontal distance between a side lot
line and the side of the main building or any projections thereof,
other than steps, unenclosed balconies or unenclosed porches. An
interior side yard is defined as the side yard adjacent to a common

lot line.



ARTICIE III. DISTRICTS AND BOUNDARIES THEREOF

Section 301, In order to classify, regulate, and restrict

the location of business, trades, industries, residences and other
land uses, and the location of buildings designed for specified uses;
to regulate and limit the height and bulk of buildings hereafter
erected, reconstructed or structurally altered; to regulate and
limit the intensity of the use of lot areas; and to regulate‘and
determine the area of yards, courts and other open spaces within
and surrounding such’buildings, the Town of Paradise Valley, Arizona,
is hereby divided into four (4) classes of "Districts'. The use,
height, and area regulations are uniform in each district, and said
districts shall be known as:

R-43 Single-Family Residential District.

R-35 Single-Family Residential District,

R-18 Single-Family Residential District,

C-1 Neighborhood Commercial District.

Séction 302, The boundaries of these districts are shown

upon the map made a part of this ordinance, which map is designated
as the "District Map." The district map and all the notations, re-
ferences, and other information shown thereon are a part of this
ordinance and have the same force and effect as if the district map
and all the notations, references and other information showh there-
on were all fully set forth or described herein, which diétrict map
is attached hereto and made a part of thisbordinance by reference.

Section 303. All territory which may hereafter be annexed

to the Town of Paradise Valley, Arizona, shall automatically be
placed in the (R-43) Single-Family Residential District until other-
wise changed by ordinance.

Section 304. Whenever any street, alley or other pubiic way

is vacated by official action of the Town Council, the zoning dis~-

tricts adjoining each side of such street, alley or public w?y shall
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be autématically extended to the center of such vacation and all
area included in the vacation shall then and henceforth be subject

to all appropriate regulations of the extended districts.

Section 305. Except as hereinafter provided:

1. No building shall be erected, converted, enlarged, re-
constructed or structurally altered, nor shall any building or land "
be used except in conformity with use, height, area aﬁd parking re-
gulations in the district in which the building or land is located.

2, The minimum yards and other open spaces, including lot
area per family, required by this ordinance for each and evefy
building existing at the time of passage of this ordinance, or for
any building hereafter erected, shall not be encroached upon or con-
sidered as yard or opeh space requirements for any other building;
nor shall any lot area bé reduced beyond the district regulations
of this ordinance.,

3. Every building hereafter erected or structurally altered
shall be located on a lot as herein defined and in no case shall
there be more than one (1) main building on one (1) lot, except as

otherwise provided in Article X hereof,
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ARTICLE IV (R-43) SINGLE-FAMILY RESIDENTIAL DISTRICT

Section 401, Purpose: This district is intended to promote

and preserve residential development associated with the desert
landscape. Large lots are required to maintain a low densitj of
population., The principal land use is single-family dwellings and
uses incidental or accessory thereto together with required re-
creational, religious and educational facilities.

Section 402, Use Regulations: A building or premises shall

be used only for the following purposes:

1. Single-family dwelling,

2, Park, playground and community buildings owned and
operated by a public agency.

3. Church.

4, Public school, elementary and high, or private school
having a curriculum equivalent to a public elementary school or
public high school.

5. Golf course, except miniature course or practice driving
tees operated for commercial purposes,

6. The keeping of horses for use of a family; provided,
however, the number shall be limited to two (2) head for each acre
of laﬁd. Lots used as such shall have an area of not less than one
(1) acre, and buildings and enclosures for horseé placed on any such
lot shall not be located in the front yard and shall maintain the
same side yards and rear yard required for the main building.

7. Accessory buildings and uses customarily incident to the
above uses, including a private garage, guest house, and home oc-
cupations, but not involving any activity conducted on a commercial
basis. Any accessory building not attached to the main structure
shall be located not less than sixty,(60) feet from the front lot

line.
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8. Temporary buildings for uses incidental to construction
work, which buildings shall be removed upon the completion or a-
bandonment of the construction work, or upon the expiration of a
period of one (l) year from the time of erection of such temporary
buildings, whichever is sooner.

9. Signs as.indicated below in accordance with the regula-
tions set forth herein:

(a) Name plate sign indicating the resident's name and
title and address limited to one (1) on the premises; provided, how-
ever, such sign shall not exceed one (1) square foot in area.

(b) Temporary sign appertaining to thé subdividing of
land for sale as individual lots limited to two (2) on the premises;
provided, however, such sign shall not exceed thirty-six (36) square
feet in area and shall set back at least twenty-five (25) feet from
any street line, Such sign shall be removed when eighty percent
(807) of the lots in the subdivision are sold or upon the expiration
of a period of one (1) year from the time of erection, whichever
occurs sooner, |

(c) Temporary sign appertaining to lease, hire or sale
of a structure or of an individual lot limited to ome (1) on the
premises; provided, however, such sign shall not exceed three (3)
square feet in area. Such sign may be placed on individual lots in
a subdivision if that subdivision has been recorded in.the office of
the Clerk of Maricopa County Reéorder's Office°

(d) Church or public building bﬁlletin board limited to
one (1) on the premises and not exceeding twelve (12) square feet in
area; provided, however, such bulletin board shall be located at least
twelve (12) feet from any lot line. Such bulletin board may be il-
luminated, provided that the source of illumination shall not be
visible and no flashing or intermittent illumination shall be employed.

(e) Directional sign not exceeding two (2) square feet in

area.
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10. Fences, or free standing walls not to exceed eight (8)
feet in height,

11, Private swimming pool provided such pool shall be
located not closer than twenty (20) feet to any property line nor
shall the same occupy any front yard and provided such pool shall be
screened from adjacent properties by a solid wall,}or protective
fence, or other permanent structure not to be less than four and
one-half (4-1/2) feet in height.

12, Any occupation and profession when conducted under the
same conditions as are prescribed under home occupations.

Sealed beam, flood beam or spot lighting shall be so ..~
placed to not direct or reflect the light upon adjoining lots.

Section 403. Parking Regulations: The parking regulations

are as provided in Article VIII hereof,

Section 404, Height Regulations: No building shall exceed
two (2) stories or thirty (30) feet in height, except as provided
in Article X hereof.

Section 405. Area Regulations:

1. Front Yard:

(a) There shall be a front yard having a depth of not
less than forty (40) feet, except as provided in Article X hereof;

(b) Where lots have a double frontage, front yard re-
quirements shall be provided on both streets.

(c) Where a lot is located at the intersection of two
(2) or more streets, there shall be a yard conforming to the front
yard requirements on each street side of a corner lot; provided,
however, the buildable width of a lot of record at the timé of the
passage of this ordinance need not be reduced to less than forty
(40) feet, No accessory building shall project into yards required
to conform with the front yard requirements.

2, Side Yard: Except as provided in Article X hereof, there
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shall be a side yard on each side of a building having a width of
not less than twenty (20) feet or ten (10) per cent of the width
of the lot, whichever amount is larger.

3. Rear Yard: Except as provided in Article X hereof, there
" shall be a rear yard having a depth of not less than forty (40) feet.

4, Intensity of Use of Lot:

(a) In the (R-43) Single-Family Residential District
every residential lot shall have an area of not less than forty-
three thousand five hundred sixty (43,560) square feet and a width
of not less than one hundred sixty-five (165) feet. If a lot of !
record has less area or width than herein required and has béen
duly recorded prior to the date of the passage of this ordinance,
suéh lot may be used for any purposes permitted in this article.

(b) No residence shall have a ground floor area of
less than two thousand (2,000) square feet including the walls
proper of the structure, but exclusive of open porches, pergolas or
attached garages or carports, if any, or other similar extension

thereof.
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ARTICIE V (R-35) SINGLE-FAMILY RESIDENTIAL DISTRICT

~Section 501, Purpose: This district is intended to pro-

mote and preserve residential development associated with the desert
landscape. The miﬁimum lot size, although less than one acre, still
results in a low density of population. The principal lahd use is‘
single-family dwellings and uses incidental br accessory thereto, to-
gether with requifed recreational, religidus and educational
facilities, | |

Section 502, Use Regulations: A building or premises shall

be used only for the following purposes:

1, Single-family dwelling.

2, Park, playground and community buildings owned and
operated by a public agency. |

3. Church,

4. Public school, elementary and high, or private school
having a curriculum equivalent to a public elementary school or
public high school.

5. Golf course, except miniature course or practice driving
tees operated for commercial purposes.

6. Accessory buildings and uses customarily incident to the
above uses, including a private garage, guest housé and home oc-
cupations, but not involving any activity conducted on a commercial
basis. Any accessory building not attached to the main structure
shall be located not less than sixty (60) feet from the front lot
line,

7. Temporary buildings for uses incidental_to construction
work, which buildings shall be removed upon the completion or
abandonment of the construction work, or upon the expiration of a
periéd of one (1) year from the time of erection of such temporary
buildings, whichever is.sooner;

8. Signs as indicated below in accordance with the
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regulations set forth herein:

(a) Name plate sign indicating the resident's name,
title and address limited to one (1) on the premises; provided,
however,: such sign shall not exceed one (1) square foot in area.

(b) Temporary sign appertaining to the subdividing of
land for sale as individual lots limited to two (2) on the premises;
provided, however, such sign shall not exceed thirty-six (36) squaré
feet in area and shall set back at least twenty-five (25) feet from
any street line, Such sign shall be removed when eighty percént
(80%) of the lots in the subdivision afe sold or upon the expiration
of a period of one (1) year from the time of erection, whichever oc-
curs sooner,

(c) Temporary sign appertaining to lease, hire or sale
of a structure or of an individual lot limited to one (1) on the
premises; provided, however, such sign shall not exceed three (3)
square feet in area. Such sign may be placed oﬁ individual 1;ts in
a subdivision if that subdivision has been recorded in the office of
the Clerk of Maricopa County Recorder's office.

(d) Church or public building bulletin board limited
to one (1) on the premises and not exceeding twelve (12) square
feet in area; provided, however, such bulletin board shall be
located at least twelve (12) feet from any lot line, Such bulletin
board may be illuminated, provided that the source of illumination
shall not be visible and no flashing or intermittent illumination
shall be employed.

| (e) Directional sign not exceeding two (2) square feet
in area.
9. Fences, or free standing walls not to exceed eight (8)
feet in height.
10. Private swimming pool provided such pool shall be located

not closer than twenty (20) feet to any property line nor shall the
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same occupy any front yard and provided such pool shall be screened
from adjacent properties by a solid wall, or protective fence, or
other permanent structure not to be less than four and one-half
(4-1/2) feet in height.

11. Any occupation and profession when conducted under the
same conditions as are prescribed uﬁder home occupations.

Sealed beam, flood beam or spot lighting shall be so

nlaced to not direct or reflect the light upon adjoining lots.

Section 503. Parking Regulations: The parking regulations

are as provided in Article VIII hereof.

Section 504. Height Regulations: No building shall exceed
two (2) stories or thirty (30) feet in height, except as provided in
Article X hereof,

Section 505, Area Regulations:

1. Front Yard:

(a) There shall be a front yard having a depth of not
less than forty (40) feet, except as provided in Article X hereof.

(b) Where lots have a double frontage, front yard re-
quirements shall be provided on both streets.

(c) Where a lot is located at the intersection of two
(2) or more streets, there shall be a yard conforming to the front
yard requirements on each street side of a corner lot; provided,
however, the buildable width of a lot of record at the time of the
passage of this ordinance need not be reduced to less than forty
(40) feet, No accessory building shall project into yards required
to conform with the front yard requirements.

2., Side Yard: Except as provided in Article X hereof, there
shall be a side yard on each side of a building having a width of
not less than fifteen (15) feet or ten (10) percent of the width of
the lot, whichever amount is larger.

3. Rear Yard: Except as provided in Article X hereof, there
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shall be a rear yard having a depth of not less than forty (40) feet,

4, Intenisity of Use of Lot:

(a) In the (R-35) Single-Family Residential District
every residential lot shall have an area of not less than thirty-
five thousand (35,000) square feet, and a width of not less than_one
hundred fifty (150) feet., If a lot of record has less area or width
than herein required and has been duly recorded prior to the date of
the passage of this ordinance, such lot may be used for any purposes
permitted in this article.

(b) No residence shall have a ground floor area of less
than one thousand eight hundred (1,800) square feet including the
walls proper of the structure, but exclusive of open porches,
pergolas or attached garages or carports, if any, or other similar

extension thereof,
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ARTICLE VI (R-18) SINGLE-FAMILY RESIDENTIAL DISTRICT

Section 601, Purpose: This district is intended to promote

and preserve‘residential development associated witﬁ a semi-desert
landscape, Lot size is such that a low density of population is
still maintained. Land use is composed chiefly of individual homes,
together with required recreational, religious and educational
facilities as the basic elements of a balanced neighborhood.

Section 602. Use Regulations: A building or premises shall

be used only for the following purposes:

1. Single-family dwelling.

2. Park, playground and community buildings owned and
operated by a public agency.

3. Church,

- 4, Public school, elementary and high, or private school
having a curriculum equivalent to a public elementary school or
public high school.

5. Golf course, except miniature course or practice driving
tees operated for commercial purposes,

v6. Accessory buildings and uses customarily incident to the
above uses, including a private garage and home occupations, but not
involving any activity conducted on a commercial basis. Any
accessory building not attached to the main structure shall be
located not less than sixty (60) feet from the front lot line.

7. Temporary buildings for uses incidental to construction
work, which buildings shall be removed upon the completibn or
abandonment of the construction work, or upon the expiration of a
period of one (1) year from the time of erection of such temporary
buildings, whichever is sooner.

8. Signs as indicated below in accordance with the
regulations set forth herein:

(a) Name plate sign indicating the resident's name,
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title and address limited to one (1) on the premises; provided, how;
ever, such sign shall not exceed one (1) square foot in area,

(b) Temporary sign appertainiﬁg to the subdividing of
land for sale as individual lots limited to two (2) on the premises;
provided, however, such sign shall not exceed thirty-six (36) square
- feet in area and shall set back at least twenty~five)(25) feet froﬁ
any street line., Such sign shall be removed when eighty percent
(80%) of the lots in the subdivision are sold or upon the expiration
of a period of one (1) year from the time of erection, whichever
occurs sooner,

(c) Temporary sign appertaining to lease, hire or sale
of a structure or of an individual lot limited to one (1) on the
premises; provided, however, such sign shall not exceed three (3)
square feet in area. Such sign may be placed on individual lots in
a subdivision if that subdivision has been recorded in the office of
the Clerk of Maricopa County Recorder's office.

(d) Church or public building bulletin board limited to
one (1) on the premises and not exceeding twelve (12) square feet in
area;‘provided, however, such bulletin board shall be located at least
twelve (12) feet from any lot line. Such bulletin board may be il-
luminated, provided that the source of illumination shall not be
visible and no flashing or intermittent illumination shall.be employed.

(e) Directional sign not exceeding two (2) square feet
in area.

9. Fences, free standing walls, or hedges not to exceed six
(6) feet in height in any side or rear yard or three (3) feet, six
(6) inches in any front yard.

10, Private swimming pool provided such pool shall be located
not closer than twenty (20) feet to any property line nor shall the
same occupy any front yard and provided such pool shall be screened

from adjacent properties by a solid wall, or protective fence, or
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other permanent structure not to be less than four and one-half
(4-1/2) feet in height,
11, Any occupation and profession when condu;ted‘under the
same éonditions as are prescribed under home occupations.
Sealed beam, flood beam or spot lighting shall be so
placed to not direct or reflect the light upon adjoining lots,

Section 603. Parking Regulations: The parking regulations

are as provided in Article VIII hereof.

Section 604, Height Regulations: No building shall exceed

two (2) storiesor thirty (30) feet in height, except as provided in

Article X hefeof.

Section 605. Area Regulations:

1. Front Yard:

(a) There shall be a front yard having a depth of not
less than thirty-five (35) feet, except as provided in Article X
hereof.

(b) Where lots have a double frontage, front yard re-
quirements shall be provided on both streets.,

(¢) Where a lot is located at the intersection of two
(2) or more streets, there shall be a yard conforming to the front
yard requirements on each street side of a cornmer lot; provided, how-
ever, the buildable width of a lot of record at the time of the
passage of this ordinance need not be reduced to less than thirty-
five (35) feet, No accessory building shall project into yards re-
quired to conform with the front yard requirements.

2. Sidé Yard: Except as provided in Article X hereof,

there shall be a side yard on each side of a building having a width
of not less than ten (10) feet or ten (10) percent of the width of the
lot, whichever amount is larger. |

3. Rear Yard: Except as provided in Article X hereof, there
shall be a rear yard having a depth of not less than thirty-five (35)

feet,
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4, ‘Intensity of Use of Lot:

(a) In the (R-18) Single-Family Residential District
every feSidential lot shall have an area of not less than eighteen
thousand (18,000) square feet, and a width of not less than one
hundred twenty (120) feet. If a lot of record has less area or width
than herein required and has been duly recorded prior to the date of
the passage of this ordinance, such lot may be used for any purposes
permitted in this article,

(b) No residence shall have a ground floor area of less
than one thousaﬁd five hundred (1,500) sduare feet including walls
proper of the structure, but exclusive of open porches, pergola Qf
attached garages or carports, if any, or other similar extension

thereof.
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ARTICLE VII. (C-1) NEIGHBORHOOD COMMERCIAL DISTRICT

Section 701, Purpose: This district is intended to promote

and preserve neighborhood shopping areas wherein retail and service

establishments supply convenience goods and services to meet the

local needs,

Section 702. Use Regulations: A building or premises shall

be used only for the following purposes:

1. Bank,

2. Barber shop or beauty parlor.

3. Delicatessen store.

4. Drug store,

5. Grocery store and meat market provided there shall be no
slaughtering of animals or poultry on the premises,

6. Liqudr store.

7. Accessory buildings and uses customarily incident to the
above uses, including parking lots and including signs not exceeding
one (1) square foot in area for each four (4) linear feet of street
frontage, relating only to service, articles and products offerea
within the building to which the sign is attached; pfovided, however,
such sign shall project not more than one (1) foot from the building,
Such sign shall front on a street énd no part shall extend beyond
the corner of the building nor above the height'of the building.

Temporary sign not exceeding thirty-six (36) square feet
in area pertaining to the lease, hire, sale or offering for sale of a
building or premises; provided, however, such sign shall be located
on the premises for a period not exceeding six (6) months from the
time of erection,

Directional sign not exceeding two (2) square feet in
area,

Church or public building bulletin board limited to 6he

(1) on the premises and not exceeding twelve (12) square feet in
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area; provided, however, such bulletin board shall be iocated at
least twelve (12) feet from any lot line.

Illumination of all signs and bulletin boards shall not be
intermittent, flashing or scintillating, nor shall the source of il-
lumination be visible, Signs shall not be moving, animated or audible
in any manner.

Any building used primarily for any of the above enumerated
purposes may not have more than forty (40) percent of the floor area
- devoted to storage purposes incidental to such primary use and goods
sold shall consist primarily of new merchandise.

All uses except signs shall be restrictéd to closed
buildings. Any lighting shall be so placed to not direct or reflect
the light upon lots in residential districts,

Section 703. Parking Regulations: The parking regulations

are as provided in Article VIII hereof,

Section 704, Height Regulations: No building shall exceed
two (2) stories or thirty (30) feet in height, except as otherwise

provided in Article X hereof,

Section 705. Area Regulations:

1. Front Yard:

(a) There shall be a front yard having a depth of not
less than twenty (20) feet except as provided in Article X hereof,

(b) Where lots have double frontage, front yard requirer
ments shall be provided on both streets.

(¢) Where a lot is located at the intersection of two
(2) or more streets, there shall be a yard conforming to the front
yard requirements on each street side of a corner lot; provided, how-
ever, the buildable width of a lot of record at the time of the
passage of this ordinance need not be reduced to less than twenty-
eight (28) feet., No accessory buildigg shall project into yards re-

quired to conform with the front yard requirements.
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2, Side Yard: No side yard shall be required except on the
side of a lot adjacent to a residential district, in which case there
shall be a side yard of not less than fifteem (15) feet. 1In all other
cases, if a side yard is provided, it shall not be less than three
(3) feet in width,

3. Rear Yard: No rear yard shall be required except where a
lot abuts upon a residential district, in which event there shall be
a rear yard of not less than twenty (20) feet. No accessory building
or buildings, shall be allowed in the required rear yard area of any

lot occupied by any building containing business uses.
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ARTICIE VIII. PARKING AND LOADING REGULATIONS

Section 80l. Parking for Residential Dwellings: For all

residential dwellings hereafter erected, or for any buildings con-
verted to such use or occupancy, provision shall be made on the pre-
mises to provide one (1) parking space for each dwelling unit.

Beetion 802, Parking for Places of Public Assembly: For

every structure or part thereof hereafter erected, or for any building
converted to such uses or ccupancy to be used principally as a place
of public assembly or for any addition thereto, there shall be pro-
vided on the premises accessible off-street parking space as indicated
below:

1. Churches: One (1) parking space for every four (4)
persons for which seating is provided in the main auditérium exclusive
of the seating capacity of Sunday School and other special rooms.

2. Funeral Homes: One (l) parking space for each five

hundred (500) square feet of floor space in the building.

3. Private Clubs and Lodges, and Fraternal Organizations:

One (1) parking space for each two hundred (200) square feet of floor
space in the building,

4, Other Places of Public Assembly: One (1) parking space

for each three hundred (300) square feet of floor space in the build-
ing.

Section 803, Parking for Guest Ranches and Resort Hotels:

For each guest ranch or resort hotel hereafter erected or for any
building converted to such use or occupancy, at least one (1) parking
space shall be provided for each individual guest room or suite. The
location of the parking facilities shall be on the same sité as the
guest ranch or resort hotel,.

Section 804, Parking for Schools, Colleges, Universities,

and other similar insitutions of learning: For all schools, colleges,

universities, and other similar institutions of learning hereafter
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_erected, or for any buildings converted to such use or occupancy,
provision shall be made on the premises to provide one (1) parking
sbace for each three (3) employees including administrators, teachers
and building maintenance personnel, plus one (1) parking space for
each ten (10) high school, college or university students predicated

upon the design capacity of the physical plant.

Section 805. Parking -for Hospitals: For each hospital here-
after efected, or for any building converted to such use or occupancy,
provision shall be made on the premises to provide one (1) parking
space for each three (3) hospital beds in the structure, plus one (1)
parking space for each three (3) employees other than staff doctors,
plus one (1) pérking space for each doctor assigned to‘the staff,

Section 806. Parking for Institutions of a Religious,

Charitable, or Philanthropic Nature: For each inst tution of a re-

ligious, charitable, or philanthropic nature hereafter erected, or for
any buildings cbnverted to such use or occupancy, provision shall be
made on the premises to provide one (1) parking space for each five
(5) beds in the structure, plus one (1) parking space for each three
(3) employees.,

Section 807. Parking for Clinics: For all clinics hereafter

erected, or for any building converted to such use or occupancy,
provision shall be made on the premises to provide one (1) parking
space for each one hundred (100) square feet of floor space in the

building,

Section 808. Parking for Commercial Buildings: All commer-

cial buildings heréafter erected, and all buildings>converted to such
use or occupancy, shall provide on the premises one (1) parking space
for each two hundred (200) séuare feet of floor space in the building,
provided, however, that two (2) or more establishments may provide
necessary parking spaces upon a single parcel of land within a (C-1)

Neighborhood Commercial District.
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Section 809, Off-Street Loading Regulations: One (1) load-

ing space shall be provided on the lot for buildings having a floor
area of twenty-five thousand (25,000) square feet or less devoted to
commerciai uses, Buildings having in excess of twenty-five thousand
(25,000) square feet devoted to commercial uses shall provide on the
lot one (1) loading space for each twenty-five thousand (25,000)

square feet of floor area or fraction thereof,
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ARTICLE IX. NON-CONFORMING USES

Section 901. The lawful use of land existing at the time of

the passage of this ordinance, although such does not conform to the
provisions hefeof for said land, may be continued, but if such non-
conforming use is discontinued for a period of three'(3) months, any
future use of said land shall be in conformity with the provisions of
this ordinance,

Section 902, The lawful use of a building existing at the

time of the passage of this ordinance may be continued, although such
use does not conform.with the provisions hereof for such building

and such use may.be continued providing no structural alterations,
except those required by law or ordinance or permitted under this
ordinance are made herein, If no structural alterations are made, a
non-conforming use of a building may be changed to another non-
conforming use of a building which is for the same of more restricted
classification in the opinion of the Planning Commission as evidenced
by a resolution of record. The foregoing provisions shall also apply
to non-conforming uses in districts hereafter changed. Whenever a
non-conforming use of a building has been changed to a more restricted
use or to a conforming use, such use shall not thereafter be changed
to a less restricted use.

Section 903. Whenever the use of a building becomes non-

conforming through a change in the zoning ordinances or district
boundaries, such use may be continued and, if no structural altera-
tions are made, it may be changed to another non-conforming use of

the same or of a more restricted classification,

Section 904. In the event that a non-conforming use of any
building is discontinued for a period of three (3) months any future
use of said building or premises shall be in conformity with the

provisions of this ordinance,

Section 905, No existing building designed, arranged, or
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inténded for or devoted to a use not permitted under the regulations
of this ordinance for the district in which such building or premises
is located shall be enlarged, extended, reconstructed or structurally
altered unless such building and such enlargement, extension, recon-
struction and structural alterations, and further use hereof conform
in every respect with the regulations specified by this ordinance for
such district in which said building is located, provided nothing
herein shall prevent reasonable repair or alteration in a building
or premises used for such existing purpose.

Section 906. If at any time any building in existence or

maintained at the time of the adoption of this ordinance which does
not conform to the regulations for the district in which it is lo-
cated shall be destroyed by fire, explosion, act of God or act of the
public enemy to the extent of fifty (50) percent of its assessed
value, then and without further action by the Town Council the said
building.and the land on which said building was located or maintained
shall from and after the date of such destruction be subject to all
the fegulations specified by this ordinance for the district in

which such land and building are located,

Section 907. Nothing in this article shall be interpreted as

authorization for or approval of the continuance of the use of a
building or premises in violation of zoning regulations in effect at

the time of the effective date of this ordinance.
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ARTICLE X. ADDITIONAL HEIGHT AND AREA REGULATIONS

Section 1001. The district regulations hereinafter set forth

in this article qualify or supplement, as the case may be, the district
regulations appearing elsewhere in this ordinance,

Section 1002, Public, semi~public or public service build-

ings, hospitals, institutions, or schools, when permitted in a dis-
trict, may be erecéed to a height not exceeding sixty (60) feet, and
churches and temples may be erected to a height not exceeding seventy-
five (75) feet if the building is set back from each yardvline at
least one (1) foot for each two (2) feet of additional building
height above the height limit otherwise provided in the district in
which the building is located,

Section 1003. Chimneys, church steeples, cooling towers,

elevator bulkheads, fire towers, monuments, stacks, stage towers or
scenery lofts, tanks, water towers, ornamental towers and spires,
wireless towers, grain elevators or necessary mechanical appurtenances,
may be erected to a height not exceeding one hundred (100) feet in
accordance with existing ordinances of the Town of Paradise Valley,
Arizona,

Section 1004. No building or structure or any portion there-

of which exceeds a height of twenty (20) feet shall be erected or
structurally altered within five hundred (500) feet of the projected
center line of an existing or proposed runway or landing strip for a
distance of one thousand (1,000) feet from the end of the existing

or proposed runway or landing strip. Beyond a distance of one
thousand (1,000) feet from the end of the existing or proposed runway
or landing strip no building or structure or any portion thereof shall
be erected to exceed a height that would interfere with the takeoff or
landing of a plane with a glide angle of one (1) foot vertical for
every forty (40) feet horizontal, such glide angle to be computed as

beginning at a point on the extended center line of the runway two
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hundred (200) feet beyond and at the same elevation as the end of the
runway pavement; or, if runway pavement is not provided, one hundred

(100) feet beyond and at the same elevation as the end of the landing
strip.

Section 1005. Accessory buildings may be built in a rear yard

but such accessory buildings shall not occupy more than thirty (30)
percent of a rear yard and shall not be nearer than two (2) feet to
any side of rear lot line, except that when a garage is entered from
an alley, it shall not be located closer than ten (10) feet to the
alley line and except that a garage that is located closer than ten
(10) feet to the main building shall provide the side and the rear
yards required for the main building. |

Section 1006. No accessory building shall be constructed

upon a lot until the construction of the main building has been
actually commenced, and no accessory building shall be used for
dwelling purposes other than by domestic servants employed on the
rremises or as otherwise permitted herein,

Section 1007, Mobile homes and trailers shall be parked in

the side or rear yards, provided, however, that they are kept within
a completely enclosed structure, or carport which is attached to the
main building.

Section 1008. Every part of a required yard shall be open

to the sky unobstructed, except for accessory building in a rear yard,
[riant material, and except for the ordinary projections of sills, |
belt courses, cornices and ornamental features projecting not to
exceed twenty-four (24) inches,

Section 1009. No basement or cellar shall be occupied for

residential purposes until the remainder of the building has been
substantially completed, but in no event for more than two (2) years
from time of completion of the basement.

Section 1010. Open lattice-enclosed fire escapes, fire-proof
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outside stairways, and balconies opening upon fire towers, and the
ordinary projections of chimneys and flues into the required rear

yard not more than five (5) feet are permitted,

Section 1011, An open unenclosed porch not more than one (1)
story in height or paved terrace may project into the required front
yard., An enclosed vestibule containing not more than forty (40)
square feet may project into the required front yard,

Section 1012, Terrace, uncovered porches, platforms and

ornamental features which do not extend more than three (3) feet
above the floor level of the ground (first) story may project into a
required yard, provided these projections be distant at least five
(5) feet from the adjacent side lot line.

Section 1013, For the purpose of the side yard regulations,

a two-family dwelling or a multiple-dwelling, shall be considred as
one (1) building occupying one (1) lot.

Section 1014, Temporary buildings that are used in con-

junction with’constfuction work only may be permitted in any district
during the period that the building is being constructed, but such
temporary buildings shall be removed upon completion of the con-
struction work.

Section 1015, Where a lot or tract is used for a commercial

purpose, more than one (1) main building may be located upon the lot
or tract but only when such buildings conform to all open space re-
quirements around the lot for the district in which the lot or tract
12 located.

Section 1016, 1In the event that a lot is to be occupied by a

group of two (2) or more related buildings to be used for institution-
al, or hotel purposes, there may be more than one (1) main building on
the lot; provided, however, that open spaces between buildings shall

have a minimum dimension of thirty (30) feet.

Section 1017. Where an open space is more than fifty (50)
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percent surrounded by a building, the minimum width of the open space

shall be at least forty (40) feet.

Section 1020."Bui1dings that are to be used for storage
purposes only may exceed the maximum number of stories that are per-
mitted in the district in which they are located, but such buildings
sﬁall not exceed the number of feet of building height permitted in
such districts.,

Section 1021, The front yards heretofore established shall

be adjusted in the following cases:

1, Where forty (40) percent or more of the frontage on one
(1) side of a street between two (2) intersecting streets is developed
with buildings that have observed (with a variation of five (5) feet
or less) a front yard greater in depth than herein required, new
buildings shall not be erected closer to the street than the average
front yard so established by the existing buildings.

2, Where forty (40) percent or more of the frontage on one
(1) side of a street between two (2) intersecting streets is
developed with buildings that have not observed a front yard as de-
scribed above, then: |
| (a) Where a building is to be erected on a parcel of land
that is within one hundred (100) feet of existing buildings on both
éides, the minimum front yard shall be a line drawn between the two
closest front corners of the adjacent buildings on the two (2) sides;
or, |

(b) Where a building is to be erected on a parcel of

land that is within one hundred (100) feet of an existing building
on one (1) side only, such building may be erected as close to the
street as the existing adjacent building.

Section 1022, As an aid to freer safe movement of vehicles

at and near street intersections and in order to promote more ade-

quate protection for the safety of children, pedestrians, operators
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of vehicles and for property, for proposed construction hereafter;
there shall be limitations on the height of fences, walls, gateways,
ornamental structures, hedges, shrubbery and other fixtures, con-
struction and planting on corner lots in all districts where front
yards are required.

1. Such barriers to clear unobstructed vision at corners of
intersection streets shall be limited to a height of not over two
(2) feet above the established elevation of the nearest street line,
for a distance of fifty (50) feet along both the front and side lot
lines, measured from the point of intersection, of the said inter-
secting lot lines,

2, Within the isosceles triangle formed as reduired in
paragraph 1 of this séction, by connecting the ends of the respective
fifty (50) foot distances, all the fixtures, construction, hedges,
shrubbery and other planting shall be limited to a height not over
two (2) feet above'the elevation of the street line level at the said
intersecting streets.,

3. Within the said triangle, and in cases where front yards
are terraced, the ground elevation of such yards shall not exceed
two (2) feet above the established street line elevation at the said

intersecting streets.,
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ARTICLE XI. ADDITIONAL USE REGULATIONS AND SPECIAL USES

Section 1101,

1. The Town Council may, by special permit after public
hearing, authorize the location of any of the following buildings,
structures or uses in a district from which they are prohibited by
this ordinancg when found to be in the interest of the publié health,
safety and general welfare of the community.

(a) Airport, heliport or landing field,

(b) Community building or recreation field.

(¢) Guest ranch, provided that the building site con-
tains at least ten (10) acres, provided that the building coverage
does not exceed fifteen (15) percent of the gross site area
exclusive of any perimetef streets, provided that there are not more
than.two (2) guest units per acre of gross site area, provided that
there are no outside business displays, provided that there is not
more than one (l) identification sign which dées not exceed twenty
(ZQ) square feet in area and provided further that the.guest ranch
is under unified ownership and management. Not more than twenty (20)
percent of the guest units of the guest ranch shall be used for
dwelling units, There shall be no public bar or public restaurant in
connection with a guest ranch.

(d) Funeral home.

(e) Hospital or medical clinic,

(£) Non—pfofit religious, educational, or philanthropic
institution, but not penal or mental treatment institution,

(g) Privately and commercially operated recreational
lake, swimming pool or tennis court.

(h) Private clubs, fraternity, sorority and lodge
excepting those the chief‘activity of which is a service, customarily
carried on as a business.

(i) Public or government buildings.
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(j) Public utilities or ﬁublic service uses, buildings,
structures or appurtenances theréto; |

(k) Resort hotel, provided that the building site con-
tains at least twenty (20) acres, provided that tﬁe buiiding coverage
does not exceed twenty (20) percent of the gross site area exclusive
of any perimeter streets, provided that there are no outside entrances
for appurtenant business purposes, provided that there are no outside
business displays, and provided that there is not more than one (1)
identification sign which does not exceed twenty (20) square feet in
area.

(m) Signs.

(n) Stable,

2. Before issuance of any special permit for any of the
above buildings, structures or uses; or before any change of use of
the premises existing at the time of the effective date of this or-
dinance or as permitted herein provided, is made, preliminary plans
in sufficient detail and a statement as to the proposed use of the
buildings, structures and premises shall be submitted to the Town
Council, These plans and statement shall be referred to the Planning
and Zoning Commission for study and report and for public hearing.
Notices and public hearings shall conform to the procedures prescribed
in Article XVIII of this ordinance., The Commission shall review such
plans and statement and shall, after a careful study thereof and the
effect that such bui%dings, structures or uses will have upon the
sufrounding territory, recommend such buildings, structures, or uses
where requested be permitted provided the public health, safety,
morals, and general welfare will not be adversely affected, that
ample off-street parking facilities will be provided and that
necessary safeguards will be provided for the protection of surround-
ing, persons and neighborhood values.

3. Any building structures or uses listed in Paragraph I of
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this section, exiéting at the effective date of this ordinance shall
be considered a non-conforming use unless it has qualified as pro-
vided above, and has secured a special use permit, or has secured a
use permit from the Board of Adjustment,

4. When found to be in the interest of the public health,
safety, morals and geherai welfare, the Board of Adjustment is hereby
authorized to apﬁrove any and all additions or structural alterations
to'Special Uses after they have qualified and have been approved by

the Town Council.
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ARTICLE XII. ZONING COMMISSION - BOARD OF ADJUSTMENT

Section 1201, Creation of Zoning Commission and Membership:

A Zoning Commission as hereinafter established shall consist of seven
(7) members, each of whom shall be appointed for a term of three
years, except that the first members of such commission shall be ap-
pointed for the following terms: One for one year, one for two years,
one for three years, one for four years, one for five years, one for
six years, and one for seven years, The Zoning Commission as herein
created may be referred to as the Planning and Zoning Commission.
Memberé of the said Commission shall be appointed by the Town Council.
The Town Council shall have the power to remove any member of the

said Zoning Commission for cause and after public hearing. Vacancies
shall be filled for the unexpired term of the member whose place has
become vacant, One of the members of said Commission shall be named
as Chairman by the Town Council at the time of his appointment and
shall hold office as Chairman until his successor is appointed. The
successor to each member so appointed shall serve for a term of three
(3) years.

Section 1202. Zoning Commission Meetings, Administration of

Oaths and Compelling Attendance of Witnesses: All meetings of the

Zoning Commission shall be held at the call of the Chairman and at
such other times as the Commission may determine. All meetings of
the Commission shall be open to the public, The Chairman, or in his
absence the Acting Chairman, may administer oaths and cqmpel the at-
tendance of witnesses.

Section 1203, Zoning Commission Rules, Regulations and

Records: The Commission shall have power to make and publish.rules
and regulations to govern its proceedings and to carry into effect
the provisions of this ordinance. The Commission shall keep minutes
of its proceedings, showing the vote of each member upon every

question, or if absent or failing to vote, indicating that fact, and
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shall also keep records of its examinations and other official actions.
Every rule, regulation or every amendment or repeal thereof, and

every order, requirement, decision or determination of the Commission
shall immediately be filed in the office of the Commission and in the

office of the Town Clerk and shall be a public record.

Section 1204, Creation and Membership: A Board of Adjustment
as hereinafter established shall consis£ of five (5) members, each of
whom shall be appointed for a term of three (3) years, except that
the first members of such board shall be appointéd for the following
terms: One for one (1) year, one for two (2) years, one for three
(3) years, one ﬁm:foﬁr (4) years, and one for five (5) years. The
word "Board" when used in this article shall mean the Board of Ad-
justment. Members of said Board shall be appointed by the Mayor sub-
ject to confirmation by majority vote of the Town Council, The Town
Council shall have the power to remove any member of the said Board
for cause and after public hearing. Vacancies shall be filled for
the unexpired term of the member whose place has become vacant. One
of the members of saia Board shall be named as Chairman by the Mayor
at the time of his appointment and shall hold office as Chairman until
his successor is appointed. The successor to each member so appointed
shall serve for a term of three (3) years.

Section 1205, Board of Adjustment, Meeting, Administration

of Qaths and Compelling Attendance of Witnesses: All meetings of the

Board shall be held at the call of the Chéirmanand at such other
times as the Board may determine, All meetings of the Board shall be .
open to the public. The Chairman, or in his absence the Acting Chair-
man, may administer oaths and compel the attendance of witnesses.

Section 1206, Board of Adjustment, Rules, Regulations and

~ Records: The Board shall have power to make and publish rules and
regulations to govern its proceedings and to carryy into effect the

provisions of this ordinance, The Board shall keep minutes of its
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proceedings, showing the vote of each member upon every question, or
if absent or failing to vote, indicating that fact, and shall also
keep records of its examinations and other official actions., Every
rule, regulation or every amendment or repeal thereof, and every
order, requirement, decision or determination of the Board shall
immediately be filed in the office of the Board and in the office

of the Town Clerk and shall be a public record.

Section 1207. Appeals to Board of Adjustment may be taken
when persons are aggrieved or by any officer, department, board or
bureau of the Town of Paradise Valley affected by a decision of an
administrative official, within a reasonable time, filing with the
officer from whom the appeal is taken and with the Board a notice
of the appeal specifying the grounds thereof. The officer from whom
the appeal is taken.shall forthwith transmit all papers constituting
the record upon which the action appealed was taken. An appeal shall
stay all proceedings in the matter appealed from, unless the officer
from whom the appeal is taken certifies to the Board that, by reason
of the facts stated in the certificate, the stay would, in his
opinion, cause imminent peril to life or property., In such case
proéeedings shall not be stayed, except by a restraining order
granted by the Board or by a éourt_of record on application and
notice to the officer from whom the appeal is taken, The board shall
fix a reasonable time for hearing the appeal and give notice théreof
to the parties in iﬁterest and the public.

Section 1208. Variations and Exceptions: The Board may

authorize such variances and exceptions of the strict application
of the terms of this ordinance as are in harﬁony with its general
purpose and intent when the Board finds that the granting of such
variations and exceptions will serve not merely as a covenience to
the applicant but is necessary to alleviate some demonstrable hard-

ship or difficulty so great as to warrant a variation or exception
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from the ordinance created and set forth in the following instances:

1, Hear and decide appeals when there is error in an order,
requirement or decision made by an administrative official in the
enforcement of this ordinance,

2. Hear and decide special exceptions to the terms of this
ordinance upon which the board is required to act.

3. Authorize in specific cases such variance from the terms
of this ordinance as will not be contrary to the public interest
where due to special conditions, a literal enforcement of thé pro-
visions of this ordinance will result in unnecessary hardship.

4. Reverse or affirm, wholly or partly, or modify the order
or decision appealed from and make such order or decision as ought
to be made, and to that end shall have the powers of the officer from
whom the appeal is taken. The concurring vote of the majority of the
Board shall be necessary to reverse an order or decision of an ad-
ministrative official, or to decide in favor of the applicant, on any
matter upon which it is required to pass under such ordinance, or to
ieffect any rights in the ordinance., A person aggrieved by a decision
of the Board, or a taxpayer, or municipal officer may, at any time,
within thirty (30) days after the filing of the decision in the
office of the Board, petition a writ of certiorari for review of the
Board's decision, Allowance of the writ shall not stay proceedings
upon the decision appealed from, but the court may, on application,
on notice to the Board and for good cause shown, grant a restfaining
order, and on final hearing may reverse or affirm, wholly or partly,

or may modify the decision reviewed.,



ARTICLE XIII. ENFORCEMENT

Section 1301, Duties: It shall be the duty of the Chief

Building Inspector to enforce this ordinance. The Chief Building
Inspector shall receive application required by this ordinance, issue
permits and furnish the prescribed certificates. He shall examine
premises for which permits have been issued, and shall make necessary
inspections to see that the provisions of this ordinance are complied
with, He shall, when requested by the Mayor, or when the interests
of the municipality'so require, make investigations in connection
with matters referred to in this ordinance and render written reports
on the same, For the purpose of enforcing compliance with law, he
shall iésue such notices or orders as may be necessary.

Section 1302, Inspections: Inspections shall be made by the

Chief Building Inspector or a duly appointed assistant.

Section 1303, Rules: For carrying into effect its pro-

visions, the Chief Building Inspector may adopt rules consistent with
this ordinance.

Section 1304, Records:

1. The Chief Building Inspector shall keep careful and
comprehensive records of applications, or permits issued, of certi-
ficates issued, of inspections made, of reports rendered, and of
notices or orders issued. He shall retain on file copies of all
papers in connection with building work so long as any part of the
building or structure to which they relate may be in existence.

2. All such records shall be open to public inspection at
reasonable hours, but shall not be removed from the office of the
Chief Building Inspector,

Section 1305, Reports: The Chief Building Inspector shall

make a report to the Mayor once each month, or more often if requested
including statement of permits and certificates issued and orders

promulgated.
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ARTICLE XIV. PERMITS

Section 1401, When Required: It shall not be lawful to con-

struct, alter, repair, remove or demolish, or to commence the con-
struction, alteration, removal or demolition of a building or
structure without first filing with the Chief Building Inspector an
application in writing and obtaining a formal permit,

Section 1402, Form:

l. An application for a permit shall be submitted in such
form as the Chief Building Inspector may prescribe.

2. Such application shall be made by the owner or lessee,
or agent of either, or the architect, engineér, or builder employed
in connection with the proposed work. If such application is made by
a person other than the owner in fee, it shall be accqmpanied by a
duly verified affidavit of the owner in fee or the person making the
application that the proposed work is authorized by the owner in fee
and that the person making the application is authorized to make such
application as agent of the owner.,

3. Such application shall contain the full names and
addresses of the applicant and of the owner, and, if ﬁhe owner is a
corporate body, of its responsible officers.

4, Such application shall describe briefly the proposed work
and sball give such additional information as may be required by the
Chief Building Inspector for an intelligent understanding of the
proposed work,

Section 1403. Plans: Application for permits shall be ac-

companied by such drawings of the proposed work, drawn to scale,
including floor plans, sections, elevations and structural details,
as the Chief Building Inspector may require,

Section 1404, Plot Diagram: There shall also be filed a

plot diagram in a form and size suitable for filing permanently with

the permit record, drawn to scale, with all dimensions figured,
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showing accurately the size and exact location of all proposed new
construction, or, in the case of demolition, of such construction as
is to be demolished, and of all existing buildings and structures

that are to remain.

Section 1405, Amendments: Nothing in this section shall
prohibit the filing of amendments to an application or to a plan or
other accompanying same, at any time before the completion of the
work for which the permit was sought. Such amendments, after appro-
val, shall be filed with and be deemed a part of the original appli-
cation, |

Section 1406, Completion of Existing‘Buildings: Nothing in

this ordinance shall reduire changes in the plans, construction or
designated use of a building for which a lawful permit has been
heretofore issued or which has been otherwise lawfully authorized,
and the construction of which shall have actually begun within sixty
(60) days after this ordinance becomes effective and which entire
building shall be completed,nas authorized, within one (1) year
thereafter.

Section 1407. Action on Applications: It shall be the duty

of the Chief Building Inspector to examine applications for permits
within a reasonable time after filing, 1If, after examination,'he
finds no objection to the same and it appears that the proposed work
will be in compliance with the laws and ordinances applicable thereto,
he shall approve such application and issue a.permit for the proposed
work as soon as ﬁracticable.. If his examination reveals otherwise,
he will reject such application, noting his findings in a report to
be attached to the application and deliver a copy to the applicant.

Section 1408, Approval in Part: Nothing in this article shall

be construed to prevent the Chief Building Inspector from issuing a
permit for the construction of part of a building or structure before

the entire plans and detailed statements of said building or
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structure have been submitted or approved, if adequate plans and
detailed statements have been presented for the same and have been
found to comply with this ordinance.

Section 1409, Conditions of the Permit:

1. All work performed under a permit issued by the Chief
Building Inspector shall conform to the approved application and
plans, and approved amendment thereof.

2. Location of all new construction as shown on the approved
plot diagram or an approved amendment thereof, shall be strictly ad-
hered to.

3. It shall be unlawful to reduce or diminish the area of a
lot or plbt of which a plot diagram has been filed and has been used
as the basis for a permit, unless a revised plot diagram showing the
proposed change in conditions shall have been filed and approved;
provided that this shall not apply when the lot is reduced by reason
of a street opening or widening or other public improvement,

Section 1410, Signature to Permit: Every permit issued by

the Chief Building Inspector under the provisions of this ordinance
shall have his signature affixed thereto; but this shall not prevent
him from authorizing a subordinate to affix such signature,

Section 1411, Limitation: A permit under which no work is

commenced within six (6) months after issuance shall expire by limi-
tation.

Section 1412, Posting of Permit:

l. A copy of the permit shall be kept on the premises open
to public inspection during the prosecution of the wo:k and until
the completion of the same,

2. The Chief Building Inspector may reéuixe a certified
copy of the approved plans to be kept on the premises at all times
from the commencement of the work to the completion thereof.

3. The Chief Building Inspector shall be given at least
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twelve (12) hours written notice of the starting of work under a

permit.

Section 1413, Revocation: The Chief Building Inspector

may revoke a permit or approval issued under the provisions of this
ordinance in case there has been any false statement or misrepresenta-
tion as to a material fact in the application or plans on which the

permit or approval was based.
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ARTICLE XV. CERTIFICATES OF OCCUPANCY

Section 1501, Certificate of Occupancy for a Building:

Certificate of Occupancy for a new building or the reconstruction or
alteration of an existing building shall be applied for coincident
with the application for a building permit and said certificate shall
be issued within three (3) days after the request for same shall have
been made in writing to the Chief Building Inspector after the erec-
tion or alteration of such building or part thereof shall have been
completed, in conformity with the provisions of these regulations.
Pending the issuance of a regular certificate, a temporary certificate
of occupancy may be issued by the Chief Building Inspector for a
period not exceeding one (1) year, during the completion of altera-
tions or during partial occupancy of a building pending its com-
pletion. Such temporary certificate shall not be construed as in
any way altering the respective rights, duties or obligations of the
owners or of the town relating to the use or occupancy of the pre-
mises or any other matter covered by this ordinance, and such tem-
porary certificate shall not be issued except under such restrictions
and provisions as will adequately insure the safety of the occupants.

Section 1502. Certificate of Occupancy for Land: Certificate

of Occupancy for the use of vacant land or the change in the character
of the use of land as herein provided, shall be applied for before

any such 1and shall be occupied or used, and a certificate of oc-
cupancy shall be issued within three (3) days after the application
has been made, provided such use is in conformity with the provisions

of these regulations.,

Section 1503. Certifiqate of Occupancy shall state that the
building or proposed use of a building or land complies with all the
building and health laws and ordinances and with the provisions of
these regulations. A record of all certificates shall be kept on

file in the office of the Chief Building'Inspector and copies shall
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be furnished, on request, to any person having a proprietary or ten-
ancy interest in the buildiﬁg affected, No fee shall be charged for
a Certificate of Occupancy.

Section 1504, No permit for excavation for any building

shall be issued before application has been made for Certificate of

Occupancy.
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ARTICLE XVI. BOUNDARIES OF DISTRICTS

Section 160l. Rules Where Uncertainty May Arise: Where un-

certainty exists with respect to the boundaries of the various dis-
tricts as shown on the map accompanying and made a part of this
ordinance, the following rules apply:

1, The district boundaries are either street or alleys unless
otherwise shown, and where the districts designated on the map ac-
companying and made a part of this ordinance are bounded approximately
by street 6r alley lines, the street or alley shall be construed to
be the boundary of the district,.

2. Where the district boundaries are not otherwise indicated,
and where the property has been or may hereafter be divided into
blocks and lots, the district boundaries shall be construed to be the
lot lines, and where the districts designated on the map accompanying
and made a part of this ordinance are bounded approximately by lot
lines, the lot lines shall be construed to be the boundary of the
districts unless the boundaries are otherwise indicated on the map.

3. In unsubdivided property, the district boundary lines on
the map accompanying and made a part of this ordinance shall be

determined by use of the scale appearing on the map.
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ARTICLE XVII. INTERPRETATION, PURPOSE AND CONFLICT

Section 1701, 1In interpreting and applying the provisions of

this ordinance, they shall be held to be the minimum requirements for
the promotion of the public safety, health, convenience, comfort,
morals, prosperity and general welfare. It is not intended by this
ordinance to interfere with or abrogate or annul any ordinances, rules,
regulations or permits previously adopted or issued, and not in
conflict with any of the provisions of this ordinance, or which shall
be adopted or issued pursuant to law relating to the use of buildings
or premises and likewise not in conflict with this ordinance; nor is
it intended by this‘ordinance to interfere with or abrogate or annul
any easements, covenants, or other agreements between parties; except
that if this ordinance imposes a greater restriction, this ordinance

shall control.
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ARTICLE XVIII. AMENDMENTS

Section 180l. The Town Council may from time to time, upon

the recommendation of the Planning and Zoning Commission, aménd; sup-
plement or change the zoning district boundaries or the regulations
herein or subseduently.established. Recommendations for such amend-
ment may be initiated by thé Council or the Commission on their own
motion, or by petition as hereinafter set forth,

Section 1802. Application for Amendment: Applications for

amendment of the ordinance shall be made on a form provided therefof
and shall be signed by the real property owner or owners in the area
for which the amendment is applied for. Said amendment shall be filed
and checked for authenticity of ownership before an application may
be accepted, |

Section 1803, Public Hearing. Every application for amend-

ment of the ordinance shall be considered by the Planning and Zoning
Commission at a public hearing. Said public hearing shall be held
only after the publication of a public notice of the time, place and
date of such heéring is given in an official newspaper or a newspaper
of general circulation in the Town of Paradise Valley at least fifteen
(15) days prior to such hearing. The Commission may, upon its own
motion, after such public hearing, submit to the Council a report of
its hearing and a recommendation for amendment of the ordinance,
whereupon the Council shall arrange to hold its public hearing at
.which final action in regard to the amendment shall be decided., At .
least fifteen (15) days notice of the time, place and date of such
Council héaring shall be published in an official newspaper, or a
newspaper of general circulation in the Town of Paradise Valley. The
time, place and date of the Council hearing shall be posted on the
affected property at least seven (7) days prior to said hearing..

Section 1804. Reconsideration of Denied Amendments: 1In the

event that an application is denied by the Commission and/or the
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Council, the Commission shall not reconsider the application nor con-
sider another . application for amendment of the zoning applying to the
property. described in'the original application or any part thereof for
a period of at least one (1) year from the date of said denial action,

Section 1805, Protests Against Amendment: If the owners of

twenty (20) percent or more either of the area of.the lots inéluded
in a requested amendment, or of the lots abutting to the rear and
within one hundred fifty (150) feet of the area, or of the lot front-
ing onithe opposite side. of a-street and within one hundred fifty
(150) feet of the opposite street line, file a protest in writing
against a requested amendment, said amendment shall not be approved
except by the favorable vote of three-fourths (3/4) of the mémbers of
the Council.,

Section 1806, Fees: A fee of thirty-five dollars ($35.00)

shall accompany each application for amendment of the ordinance. No
part of said fee shall be returnable. Said fee shall cover the cost
of advertising and posting and shall be paid to the Town Clerk to

be credited to the general fund of the Town of Paradise Valley.

w5l



ARTICLE XIX. VIOLATION AND PENALTY

Section 1901, Any person, firm or corporation whether as

principal, owner, agent, tenant, or otherwise who violates, disobeys,
omits, neglects or refuses to comply with, or who resists the enforce-
ment qf any of the provisions of this ordinance shall, upon conviction
be punished by a fine of not more than three hundred dollars

($300.00) or by imprisonment in a designated place of confinement a
term not exceeding six (6) months or by both fine and imprisonment.
Each day that a violation is permitted to exist shall constitute a
separafe offense,

Section 1902, 1In case any building or structure is construct-

ed, reconstructed, altered, repaired, converted, or maintained, or

any building, structure, or land is used in violation of this ordi-
nance , the town, or any owner or tenantbof real property in the same
contiguous zoning district as the building or structure in question,
in addition to other remedies, may institute any appropriate action

or proceedings (1) to prevent the unlawful éonstruction, reconstruction
alteration, repair, conversion, maintenance, or use; (2) to prevent
the occupancy of the building structure or land; (3) to preveht any
illegal act, conduct, business or use in or about the premises; or,
(4) to restrain, correct or abate the violation. When any su;h action
is instituted by an owner or tenant, notice of such action shail be
served upon the municipality at the time suit is begun, by serving a
copy of the complaint on the chief executive officer of the munici-
pality, no such action may be maintained until such notice has been
given,

In any such action or proceeding, the court with jurisdiction
thereof has the power and in its discretion may issue a restraining
order, or a preliminary injunction, as well as a permanént‘injunction,
upon such terms and under such conditions as will do justice and en-

force the purposes of this ordinance. If a permanent injunction is

- 55w
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decreed in any such action or proceeding, the court in its decree may,
in its discretion, allow the plaintiff a reasonable sum of money for
the services of the plaintiff's attorney. This allowance shall be

a part of the costs of the litigation assessed against the defendant,

and may be recovered as such.

-56~-



ARTICLE XX. REPEAL, VOID PARTS, SAVING CLAUSE, EFFECTIVE DATE

Section 2001, All ordinances or parts of ordinances in con-

flict herewith are hereby repealed.

Section 2002, The invalidity of any section of this or-

dinance shall not affect the validity of the remainder of said sec-
tion or the remainder of this ordinance.

Section 2003, This ordinance shall be in full force and

effect from and after its passage, approval and publications, as

required by law,

Section 2004, The repeal of the ordinances or parts thereof

specified in Section 2001 of this article shall not (1) affect suits
pending or rights existing immediately prior to the effective date of
this ordinance; (2) impair, avoid, or affect any grant or conveyance
made or right acquired or cause of action now existing under any such
repealed ordinance or amendment thereto; or, (3) affect or impair the
validity of any bond or other obligation issued or sold in constituting
a valid obligation of the issuing authority immediately prior to the

effective date of this ordinance,

-57-
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< w3895 ewd 76 o

STATE OF ARIZONA i Q‘ - . YR
88, eby. certify that the within instrument was Hled nad secorded T 1-&&0

COUNTY OF MARICOPA - 1o _

0CT 25 '81-8 00 AM mCKngT 38( ) 9Aﬁ476 and indesed in DEEDS
ac the request of Phoenix Title & Trust Go.
fﬁt: olsic:i—ed, ﬁa-il @: Lm
Q. 0. Bov, T
:S‘—ouscjﬂ\QJ QQ;‘L_

Witaess my baod and official seal.

C “KELLY” MOORE Cﬂ‘mty R’Efﬂl‘d“, Fﬁﬂ% 7@

m Deprey Recorder

Hyerial Narranig feed ‘

For the consideration of Ten Dollars, and other valuable considerations, the undersigned PHOENIXV ‘I’I’I‘ LE AND

PANY iz na r:or auon, as T stee Gwantor herem, does herr:b
tere 3. THEODUR
e, “an' nn c.

A%antee, Ennsﬁalg%sing reafﬁroper%t&lgsdm%?ic é:&& tereak

PARCEL NO. 1: That

ACK S5, acc
Maricopa County Rec
South Line of STONE

PARCEL NO. 2: The
of Tract Four (4
in the office

PARCEL NO. 3:
BR

SUBJECT TO RESERVATIONS IN PATENTS AND ALL EASEMENTS, RIGHTS OF WAY, ENCUMBRANCES, COVEN-
ANTS, CONDITIONS AND RESTRICTIONS AS MAY APPEAR OF RECORD.

And the Grantor hereby binds itself and its successors to warrant and defend the title, as against all acts of the

Grantor herein and no othet, subject to the martters above set forth.
IN WITNESS WHERE OF the PHOENIX TITLE AKD TRUST COMPANY, as Trustee, has caused its mgte name

to be signed an 1ts cocporate sealto be affixed by the undersnsned officer thereunto duly authorized tlus__z__day of
(L fo wd ol A. D., 19

OMPAN Truste
Deed from Truatee 1:0 Cestni que Trust PHDENIX TITLE AND IRIST C ¥, as Trusee

...... b (
No Internal- amm, &tuﬁ& Required By v Q. (e ("‘*‘5(\
il [ Trust OHicer

-~
T N
-

STATE OF Amzmaga' SRR

,,__- iyl

+
>

County of \laueopa {‘- )

who acknon ‘dg hanwlf to be & ’f‘gm Officer of the PHOENI}L TITLE AND TRUST COMPANY and that he as such
oifu:q, bei izedfso to do, executed the fnrei u}% instrumeént for the purposes therein contained by signing the
i

name':lo th on’pogqy a% Trustee, by himself as suc

Cexr.

..... ™oty Public
|
..... - . . __.MCR1of2

- Befdre e thi'sr., ﬂﬂ‘% ﬁéwa' '@‘-‘h’ ber , 194 1, personally appeared V? iwia Qq seBen Lk,’l

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

sebed ¢ [/156/,001961] 26891



19610079517
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 06/28/2016 05:10:28 PM

oy L Fossp Recorder

To Verify this purchase visit

http://recorder.maricopa.gov/recdocdata/verifycert.aspx?id=163897

MCR 2 of 2

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

sebed z [£166/,001961] /68€91
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STATE ARIZONA" : ' : o o
I horeby cortily that the within bestresvent was filed and sescded {7

- nbm[)‘,gﬂph 17  ondimtmimsmss
ﬂ!ﬁ?n&g&oﬂmi’rﬂ.&"'ﬂﬂ“ ~
When il to: ' Witaoes my hand aud official sal

STOXE CANYON EAST PROFERTIES, INC. iffor ' — e
7401 East Chapparal Hd. Cliffo d H. Warpunty Recordee

Scottsdale, Arizonaé _ .‘ Z%  Moon o

Bscrow #05000081

Warranty Beed

For the consideration of Ten Dollars, and other valuable considerations, YHEODORE A, REFM AND MARTANNA REHM,
HIS WIFE AND C, TIM RODGERS AND MILDRED JANE RODGERS, HIS WIFE, THEIR RESPECTIVE
ONE-THIRD INTEREST IN AND TO THAT PROPERTY DESCRIBED AS FOLLOWS:

bhereafter called the Grastor, whether one or moze than one, hereby conveys to

STONE CANYON EAST PROPERTIES,
AN ARIZONA CORPORATION.

the following real property situated in MARICOPA County, Arizona, together with all rights and privileges appurtenant
thereto, to wit;

PARCEL NO, 1: THAT PART OF THE EAST 1200 FEET OF TRACT L, O'BRIEN'S CAMELBACK
LANDS, ACCORDING TO BOOK 18 OF MAPS, PAGE 36, RECORDS OF MARICOPA COUNTY, ARIZORA,
, LYING SOUTH OF THE SOUTH LINE OF STONE CANYON EAST, ACCORDING TO BOOK 81 OF MAPS,
! PAGE 3L, RECORDS OF MARICOPA
EXCEPT THEREFROM THE FAST:

ET OF THE EAST 334 FEET OF
. 18 OF MAPS, PAGE 36,

TRACT b, O'BRIEN'S

PARCEL NO, 3: 0P
AGE\: 36, RECORDS OF MARICOPA

CAMELBACK LANDS,
COUNTY, ARIZONA

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

sebed Z [L1¥€120¥961] 006£91

Subject to current taxes and other asaegsments, raservations in pateats and sll ensements, zights of way, encumbrances,
liens, covenants, conditicns, restrictions, obl;g:uons and liabilities as may appear of record, the Gesotor werrants tha
title againsc all persons whomsoever,

. 196‘.
This instroment was acknowledged before me this_??thdar of
L\m . N 1 “, hy
C. TIM RODGERS and JARE

e :"'1.‘."‘ -

é}"/ -’ (ﬂw,/oe 1567

. BTATE o’p dfx“zﬁ-vw } ,
as.

My commiszion will expire | 3 Dog
Tomu ooty "“c&?;;;mqmes Nov. 21,19&? 1&«75,;98 7 3 17 .- | 7_1,. 8 ;

- feleninie i K




19640213411
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 06/28/2016 05:10:29 PM

oy L Fossp Recorder

To Verify this purchase visit

http://recorder.maricopa.gov/recdocdata/verifycert.aspx?id=163900

MCR 2 of 2

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

sebed Z [LL¥£120v961] 006€91
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STATE OF ARIZON.
| o i}"' xmmuhmm-nmum
JNs BA-390 xnbocn-r U“‘s 80 v 19uu—nnm
| ma.m.fphomkmoe-rmco

JOH! RATLIFF ! | Clifford H. W‘.‘ﬂm} Recueder,

1000 East Apache Bﬂ.vd. _ .
Tempe, Arizona ) Deputy Boctedar

Bscrow #035000081

For the conalderstion of Ten Dollars, pd gihor Talpable considerations SPONR. cAN
AN_ARIZONA CORPORATION mwmnx R LEY,
1n§ with his sole and separate propu'l:y /also hclm as - H,
hereafrer cal

the Grantor, whether one or mote than one, hereby conveys @ ropN D. R&TLIFF, H'USM oF
DELLAMAE RATLIFF, AS HIS SOLE AND SEPARATE PROPERTY,

thhe following. teal property situated in &1‘1('-09! County, Arizona, together with all rights nad privileges appurtenaat
theteto, to wit: '

PARCEL NO, 1: THAT PART OF THE EAST 1200 FEET OF TRACT k4, O'BRIEN'S CAMELBACK LANDS,
\ ACCORDING TO BOOK 18 OF MAFS, PAGE ORDS. OF MARICOPA COUNTY, ARIZONA, LYING

SOUTH OF THE SOUTH LINE OF STONE RDING TO BOOK 81 OF MAPS, PAGE 3k,
RECORDS OF MARICOPA COUNTY

EXCEPT THEREFROM THE

PARCEL NO. 2: THE SOUTH 5 WEST 23 ;
li, O'BRIEN'S cmm LANDS 0K 18 OF: PAGE 36, RECORDS OF

Subject to current taxes and other assessmeats, reservations in patents and all easements, rights of way, ancumbrances
liens, covenants, conditionas, restrictions, obhganons and liabilities as may appear of record, the Grantor warrants the
title against all persons whomsoever,

is.. AILED day of . MRy TN

Moda Ll

-, 19, 64

.................................................................................................

County, of...‘_'l...‘..‘f*.-a ...... lar icopa May

lc:knbﬂ.odnec} hhqa!:f to be the President of STOME m lm
‘e¢rpouuu" -

uycoﬁpmw::' ' ;)u,,/-? /fé‘?

el

County og.._,:? : v Srmwl m
ukm&odéu Uimsélf to be the s.eretuy-rrmm

&»hs

i w &;ﬁnm ‘vr..;smn Expﬂres‘\lw 21, Ignb

' P'e-é 'm-- msvms Thie iastrnnt‘un Mhﬁm b

A8 ERAME RILEY, w of Mlﬂay
ﬁ.q f..mséola) 8. 7. Bigy, B
Wy cmi.uion expivas: .?- e :

sebed Z [GLyE1LZ0v961] LOBEYL

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny




19640213415
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 06/28/2016 05:10:30 PM

oy L Fossp Recorder

To Verify this purchase visit

http://recorder.maricopa.gov/recdocdata/verifycert.aspx?id=163901

MCR 2 of 2

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

sebed Z [GLyE1LZ0v961] LOBEYL
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S 5140 a4

STATE OF ARIZONA, } I hereby certify that the within instrument was filed and recorded [ Fee No.-

85, \J
County of ___Maricopa— —  JIN30'64-1118w _ a M| 126787
In Docket ng“ l&g-_A at the request of Camelback Mountain Properties |Indexed: D1-DEE
When recorded mail to- °| Witness my Wand and official seal. Compared:
Ratliff-Miller Development CO.| CLIFFORD H. WARD Photostated:
1000 E. Apache Blvd. pnty Bpeorder | o er $.1.75 i
Tempe, Arizona B o / ° ‘
y Deputy Recorder LR.S.: $

L

Warranty Beed

i For the congideration of Ten Dwllars, and other valuable considerations, I or we, JOHN D. RATLIFF y
husband of Dellamse Ratliff, dealing with his socole and separate

property
do hereby convey o CAMELBACK MOUNTAIN PROPERTIES, a limited partnership

the following described property situated in Mari copa County, Arizona:

00 FEET OF TRACT &k,

00K 18 OF MAPS, PAGE 3¢,
_SOUTH OF THE SCUTH LINE
F MAPS, PAGE 34,

PARCEL NO. 1: THAT P
O'BRIEN'S CAMELBACK

RECORDS OF MARIGU
EXCEPT THEREERC

FEET OF THE ZAST

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

334 FEET OF TRACT 4, O LA ACCORDING TO BOCK
18 OF MAPS, 0ou! ARTZONA . >
4 diind R e el 0
PARCEL NO. 3 O FEET OF TRACT @
), O'BRIEN'S 18 OF MAPS, PAGE s
36, REC ©
(o}
(0))
X
<
o
o
And I or we do warrant the title agains . ; L ject.to the matters above set forth. 8
Dated this. _ 26 day of June e , o
" Q
f . . 4 «Q
o . l{,’g/»ﬁ Q - @LZQ\‘ ?{ o
- 7]

IR - gghn D. Ratliff ¢

ST&TE L0} Arizo_n_a_’ | This instrument was acknowledged before me this—_ggt’}1 day

g 55,
Camnty ot Mazicopa | o June . 19 64y
T .
O John D. Ratliff
B "'.;:.‘\1‘.1-:‘;‘.“
R . : 4 //
o e O Al S al -
;- My commission will expire - G - 7 {0 C-: ‘.{.-/7 Notary Public
J
STATE OF This instrument was acknowledged before me this ___ __day
S8
County of of - 19 , by
My commission will expire o - Notary Public
k o | Form No. 26 WARRANTY DEED_Short Form—Ampeo Line Legal Blanks—Phoenix, Arizona

I ' MCR 1 of 2




19640100583
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 06/28/2016 05:10:29 PM

oy L Fossp Recorder

To Verify this purchase visit

http://recorder.maricopa.gov/recdocdata/verifycert.aspx?id=163899

MCR 2 of 2

pi¢,xdse uaohjlieneiepoopoal/acb edoouew Jepiodals/:dny

sebed z [£850010v961] 668€91
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R L~ . oo a -
SR~ AP T LRGN i W e AN T PN 2 5, c. - - : N
e s o ek AR L Ry o e ..ae Suii s el -u.csw.,zc_i secwd Mlanath oW i e I T, NI SR S Al Mot € A S«
P —a “a

018083 nadd)

WARRANTY DEED N
/U,g]/ 61898 oroeeo

For the consideration of Ten Dollars (510.00), and other
valuable consideration, CAMELBACK MOUNTAIN PROPERTIES, a limited
partnership, does hereby convey to the CITY OF PHOENIX, a
municipal corporation, all of its right, title and interest, past,
present and future, in the following described real property
situated in Maricopa County, Arizona:

SR

PARCEL "H 2" ‘

PART NO, 1:

That part of th
Camelback Lan
Book 18 of M
County, Ar ;

of record in
ds of Maricopa
1ine of Stone’
rd in Book

HER
W
w o
-3

-
hQ

[« %
[
w
(s
)
pi¢,xdse uaohjlian/eiepoopoal/Acb edoouew aplodsl//:diugs

=
(1}
(7]
[=]
c
T
=
W
Q
sabed ¢ [882£9000/61] £06€91=plixdse L

point :
Tract 4 wh
corner ol 513 i i ‘
erly, said West. lir . uthwest corner;
thence East, ¢ sEhHe ™ 8y 1 f Stone Canyon
East, . o ;

334 feet of Tract
according to the
at Page 36.1in the re
Arizona;

\ Book 18 of Maps
Har1c0pa County,

PART NO. 3

‘" The South 100 feet of the Eabt 100 feet ‘of Tract 4,
0'Brien's Camélback Lands, according to the plat of
record in Book 18 of Maps, at Page 36 in the ‘
records of Maricopa County, Arizona.

SUBJECT TO:

[ r—

fﬁ_g 1. 1970 taxes, a lien, not yet payable.

2. All matters of record. , : ‘

-

3. . Use of the property herein conveyed is restricted i
to public recreational purposes.

MCR10f3 ii
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Grantor hereby warrants the title against all persons
whomsoever, including all of the Grantor s past, present or
future interest, subject to the matters above set forth,

DATED this b  day of _gp.__o__ 1970, G

CAMELBACK MOUNTALN PROPLR’{‘IES a
limited partnership, by SUN :
VENTURES, INC.,, an Arizona corpora-
tion, as ’General Partner

oy

= *

STATE OF ARIZONA )
R LT- I8
County of Maricopa )

The foregoing instrument was acknowledged before Te this
4 ~ day of (i;l&c(: , 1970, by JORN D. RATLIFF as President
of SUN VENTURES, IhC., an Arizona corporation, : 5‘ ‘C 3 “w

IN WITNESS WAEREOF, I have hereunto set my hand aod of{iciaL 3

V/{zur; ). (J} 4

Notary {961 CE ;“f*

R VYR g

pi¢,xdse Ladhiuan/eiepoopoal/Aob edooliew Japiodal// Al s’

e

i seal,

My Commission ExPires: _ ' =-~134*:-- . i
T ey E e ‘; ;;ii?:t - ;
(i Taimasa frarts 04525, 1) o

STATE {F 20duhA] gy
Courly of Maricop

I berely cortfy that 4 \\'W
in ms‘urrf i“-\!' .5 {ied and 1§

cordei al ER ol

sebed ¢ [882£9000/61] £06£91

,.-.,...-

‘ ) in Deciet l?,._..__- {
s ¢ paze ¢ . . :
v ' \'..F}as:‘r 26 and clical !

teql the ¢y aﬂj yeat akeresaid.
_?uﬂ{ N a'rf.l.sbrz

' sorder

k‘ L MCR 2 of 3 "
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19700063288
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 06/28/2016 05:10:30 PM

oy L Fossp Recorder

To Verify this purchase visit

http://recorder.maricopa.gov/recdocdata/verifycert.aspx?id=163903

MCR 3 of 3
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ORDINANGE §O.__ 20

AY ORDIWANCE ADOPTING 4 PUBLIC RECORD AND HSTABLISH-
ING A PLAN PON HEGUTATING SUBDIVISICONS IN THE TOWN OF PARADISE
VALLEY POR THE TURPOSE OF Bﬂﬁﬁﬁﬁmlﬁﬂ PHE PROCEDURE POR THE
PREPARAPION AND FILING OF PLATS, FOR REGDLATING STANDARDS OF
DESIGN, FOR REGUL ATING WINIMUM Iﬁ?aﬁ?ﬂ;uFE RRELUIRRMERTS , POR
REGULATTHG INFORMATION WEGUIRED OF THE PRELINTNARY AND PINAL
. PLATS ., AND FOR REGULADING ?&AL;48AS§ ?wO?WDIﬂG PEEALPIRS FOB
VIOLATINY THBERBE0F, 48D Ru“ ALING ALL QRDIHANCES IN CONPLICT
HEREWITH, (1D DECTARTNG AN EMERGENCY,

BE IT ORDAINED BY THE MAYOR AND GMMOF OO UNCIL OF THE
TOWN OF FARADISE VALLEY , ARIZONA, AS POLLOWSS

Seption 1, There is hereby adsptecl by the Town of
Peoradise Velley thaebd cevbain publie record knouwn as u‘azhéiw.u

slon Regulabiong of the Town of Poarad se Vealley, Arizmma, of
whnich not less than thres, (33 coples have besn snd row ars on )
flle in the office of the Clerk of the Town of Paradise Valley,
and the same sre hereby adopted snd incorporabed as fully as
1f s o% oub hereln,

Section 2, A1l Ordinences and parbs of ordinances in
conflict herewlith ave hereby repenlad, | |

Secilon 3. If any section, subsecticn, senbence, clause,

phrase or portion of this opdivance or any part of the publie
record adopbed by reference is for eny reason held to be ine

valid or unconstiiublonal by the decision of any Court of come
petent jurisdlction, sueh decislon drall not a ffeeh the validity
of the remaining portions thereofy

Sogtion h. Auy peran, firm or corporabtion whether as

P‘x’imizaa}g owner, agent, tenank, or otherwisgs whe violnbes,
disobeys, omits, neglsects or vefusss to comply uix‘sﬁé or who
resisty enforcement of any of the provisions of this deinaan;
shall upen counvichtioh be punished by & fize of nob more then
Three Hundred (B300,00) Dollers or by imprisomment in a desige

neted place of confinement Tor a berm of not mowve than six (6)



months or by both fine and impriscnment, Dach dey thab
& violabion is permitted to exist shall constitube a
sépsrebe offense,

PASSED AND ADCFIED by the Meyor and Commen Couméll}

of the Town of Peradise Valley, Arizdna, this ZL Y
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AN ORDENANDE ADOPTING AND PROMULGATING RULES AND
REGUL#?IGMS GOVERNING THE PLATTING OF LAND IMTO
SUBRIVISIONS 8N THE Tﬁﬂﬁ OF PARAD BSE YALLEY AN
REGUIRING PLAYS T0 CONFORM TO SUCH RULES AND
REGULATIONS IN ORDER YO OBTAIN APPROVAL. OF THE
PLANN MG COMMISSBON AND TOWN COUNG AL,

WHEREAS 1T 1g  necessary for the purposas of promoting the
henith, safeiy, and general welfare nf.tha citizens of the Town of
Paradise Yalley, and promoting the safe, orderly, and healthful
deve lopment oFf the Town of Paradise Yalley, and to provide adequatis
light and alr, and to prevent overcrowding of land, to avold undue

concenkration of population and to faciiitate provision of water,
soverage, and utilitles, Iparks apd other public requiremsnis thot
a platting ordinance be promulgated For the Tows of Parmdise Valley;
therefore, the rules asd regulations as herein set forth governing
the platting of Jand into subdivisions in the Town of Parsdige Yale

tay are adopted.
Adopted by the Planning Commission

fiy T Bata
ChAdt eman

Adopted by the Town {ouncil

et

By R L2
Mayor




SECT 0N 1

PROCEGURE FOR THE PREPARATION AMD Fii.iNG OF PLAYS

A.  Precapplication conforence

Prior to presentation of a prelininary plat, the subdivider
is tavited io discuss with éhe Planning Commisslon asny problem la=
volved In the development of a particular tract of land concerned as
pertaing o raquiremaﬂté q? the Zoning Ordinance, the magster plan oud
subdiviston regulations as these apply to the area. B¢ Is furiher
suggested that the subdivider confer with the Town Enginser, County
Eaginear and the County Health Bepartment regarding matiers of stroals,
drainage, fleod control, sanitation and public healh.

B. Preliminary Plag

Following the prew-applleation conference the subdividaer shall
present 1o the Commission six (6} coples of the preliminary plat, to=
gether with a completed applleation form and a twenty~five {525} dollas

.appiﬁcatien fea, The preliminary plat shall be presented ai least
twenty<eight {28} days prior to a meeting of the Commission in order
that reagonable time I5 obtaltned for study of the plat by the Planning
Commigsion and other offlclals and agencies concerned. The Complesion
shall act on the preliwinary plat within forty {40} days.

Follewing action of the fommission one copy of the prelimie
nary plat, together with a written report, shall be returned to the
subdlvider or plat engineer describing any recommended changes and

stating the actlon of the Commission. Heconsideration of a plat may

mfz ey



be requested by the subdivider. Agproval of the preliminary plat shail
be authosrization for the subdivider o proceed with the praparatian.of
the ¥inal plat, orading, and Instal!ation of required lmprovements.

d. Record Plai

The record plac {final) and six {6) paper prints thereof
shall be presented ¢o the Planning Commission for consideration withln
gwelve (12} wmonths From date of Planning Commisgion action on the
prel Ininary plat; otherwlse, such praliminary approval shall haaame.
sull and void uniess an extension of time is applled for and granted

.by the Planning Commission.

% ¢ suggested thet subdividers or plat engineers obtain
final plat review by the Toun Engineer and other officials and
agencies concerned prior to presentatlon o the Planning Comnlission
In order o expedite Tinsl plat review,

The Commission will review the flnal plat for comparison
with the preliminary piat as approved. The approval of the flnal
pilat by the Commission shall not be deemed to constltute or effact
an acceptance by the public of the dedication of any street, or
other preposed publlc way or space shown on the plat. & vecommondas

tion concerning approval will be adopied and tronsmitied to the

Toun Counclii,

-
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PR B LT 10MS
AERBAL EASEMENT: A grant by a property owner for the use of a strip
four (4} feet wide for the spscific purpose of exkending wires for
st reot Fighting, |
ALEY: A pastage or way opep o pubiic cravel, affmrdiug generally a
secondary means of vehicular access o abutiing lots or upon which
sorvice entvances of buildings abut, and nov Tntended for gensral

traffic civeulation.

BUILDING LINE: A Vipe betwsen which line and strest Tine no bullding
or structure oy portion thereof, may be erecied, constructed andfos

ostab] rshed.
LOMBARSSEON:  Shall maean the Town Planning Commission.

CUL-DE-SAL: As distingulshed from the usplaaned dosdesnd stresi, the
Cuie-dessac 1s a shorg minor sireat having but one cud open fos modor
traffic, the other balng persanaently feralmnted by a vehioular furne

avound,

EASEMENT: A grant by a property ouner of the use of a strip of land
for o spocific purpose oy purposes, by the general pubiic, a covporas

Lion, oF & cerfeln person oF persons.

DOUBLE FRONTAGE {Through Lot}: A joi which extonds Trom obe street
to apother or propossd street. -

ey ,,.\:‘cz.-



LOT: A portion of & subdivision or other parcel of land having frone
toge on a shreot and Intended for transfer of cwnership or intended

or used for bullding development.

LOT, DOUBLE ?RUMTAGE: A 1ot which extends from one street to anpther

ftraet, wiisting or proposed,

MASTER PLAN: The comprehensbve plan or paris thereof adopted by the
Town Council indicaiing fhe general locations recommemded for stveeks
and highways, parks, playgrounds, schools, public bullding sites and

othar physical improvements.

PLAT, FiIMAL: A plat drawn in ink upon trecing cloth and conforming to
the requiremsnts of Section 6 and which must be approved by the Town

touncit before It can be filled for record with the Recorder of Desds.

PLAT, PRELIMINARY: ¥he preliminary plat of the layout of the proposed

gubdivision.

STREET: For the purposes of those regulations a streed includes road,
highway, dirive, lane, avenue, boulevard, sesement Yor ancess, right-
of-viay, parking or any othar way whether public or pyivats, which

affords the principal means of seoess to abuiting propariy.

SUBBIVIDER: A subdividor shall ba deawed to balﬁha individual, irm,
corperation, partnership, association, syrdication, trust or other legsi
entity that Flles the applicstion and inltiates proceeding for the sube
division of land In accordance with the provislons of this ordinasncs;

5
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and said subdivider need not be the person or persons holding title
by deed to tand, or holding title os vendees under lond contract

or holdiug any othaer tltle of record.

SUBDIYESEON:  The division for lease or ssle to the public of a iract
or parcel of land inte five or more lois, tracts or paresls of land,
or, If a &aw.sﬁraa& is tnvolved, any division of a parcael of land;
or, the division of any residential lot, the houndaries of which have
heen fixted by a recorded plag; provided, that a partitioning or divie
sion of land Into fracks op parcels of ianﬂ of five scres or more aond
aot Involving a new street, or the sale or exchange of parcels of
tamd o oy between adjoining property owners wheve such sale o oxe
change does not create additional lots, shail pot he deemed a subdie
vision. The particioning of land in accordance with State Statutes
reguiating the partitioning of land held In common ownevship shall

not be deemed a subdivizion.



SECTION 3

STARDARDS OF DESIGN

A. Relation to adioining sireet systoms

The arrangement of sireets in pew subdivislons shall make
provision for the continuation of the principal existing streets in
adjoiaihg arcas or thelr proper projection where adjoining land is
nov subdivided insofar as they may be deemed necessary for public
requirements. The width of streets In new subdivigions shall be not
tass than the minimum width established by the Town Bngineer and
Ptanning Commission.

Wharaver & subdivision adjoins a major thoroughfare, the
Commission may requive that access te all regidential luth he pro=
viﬂed from other than.&he major thoroughfare in conformance with good
subdivision practice.

The street and alley arrangement shall he such as not to
cause a hardship to_swners'ofadjolnlng p}opafty witen they plat thely
own tand and seek fo provide for aonvenientlacceag thereto. Residen-
tlal strepts shall be so designed as to discourage through traffic,
put off-set gireets shouid bé avolided,

B, Sireet and Alley widih

The width of all major thoroughfares shall cenform %o the
width Jdesignated on the adopted Master Plan and In the abgence of an
adopted master plan minimum right-ofeway widihy shall be pfouided a8

datermined by the Town Bugineer and Planning Commission.

EY
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in tength may be established, but there shall be provided a turnaround,
at the closed end, havling a right-ofeway radius of pot less than 45 Test
wizh an improved iraffic tufning clrele having & radius of L0 feet.

{2} Half Streets. Dedicatlion of half streets shall be dise
couraged. wheré there exists a dedicated or platied baif street or
alley adjacent o the tract being subdivided, the other half shatl be
platted unlass deemed umnecessary by the platting authorigy.

{3) Alleys. VYhare alleys are required to serve resldential
loks & minimunm width of 2k feet shall be provided. All half alieys
stall have a minlmum width of 12 feet. Alleys are required In the rear
of all commercial lots {f no other provisions are made for adaguate
servics access or for parking and the rights-ofeway of such alleys
shall not be Tess than 30 feet and desd-end alleys shall not he
permitied.

L. Easements. Privete casements for utbiiliies shall be provided

a8 follows:
{a) WMhers alleys are providad: four (&) feet for aserial

overhang on each side of an alley may be provided by
dedication but need not be del fnsated on the plav.

{b) VWhere no allay s provided and adjolning land iz a
part of the subdivision: aight {8) feer on each
side of rear lot line.

{c) tvhere no alley Is pravided and adjoining tand s une

platted: ofght {8) feet adjacent to the traet howndary.

ol



{d} Along side Tot lines: sin {6) feot on each
side of 9% tines For distribution facilities
and one (i) foot on each side of lot lines for
stireet lighting as may be degignataed.

{e) Guy and anchor easements: éaa {1} feot wide
on each side of a lot line and approximately

ghirty=five {35} feet In length measured from

rear lot line as designated.

{1} No block shall be loager than 1500 feat. Vhere & sub-
divislon adjoins a major thoroughfare, the greater dimension of the
bloek shail fyront or back upon such major thoroughfare to avoid
upnecessary Ingress or egress.

{2} When blocks are over 1000 feet In length, a cross walk
easement not less than § feet wide may be required If necegsary to
provide proper access o schools, playgrounds and other facllitioes.
£. Loks.

{1) The lot arrangement and design shall be such thet sll}
fots will pfuvida ﬁatisfactofy and desivable building sites, propsf!y
" related to topography end o the character of surrounding development.

{2} All side 1ines of lots shall be atright engles to
stralght street 1ines aqg&radial to curved street lines except where
a variation o this rule will provide a betier styreet or iof layout.

{1} Mo lot shall have less ares or width than required by
the zoning regulations appiying to the area In which it s located.

1:2!9-.!3



{4) torner lots for residential use shall heve adeguate
widih to pernit appropriate bullding orientation to and setbacks from
both streeis.

{5} Bach lot shall have adequate access &0 a publlc straet.

{6} Double Frontage, and reverse Frontage lots, should be
avoided encept where agssentlial o provide gwparations_of resldential
development from najor thoroughfares or to overcome speclile disavans

tages of topography and orientation.

Minfmum bullding ines should be shown on all fots intended
for rasidential use of any charscier and on commerclal or industrial
lots immedlately adjoining vesidentiel areas. Such sethback tives shall
not be less than required by any zoning ordinance ov bullding tige
rogulation applying to the property. UWhosever minimum bullding 1ines
are shown, a statement of restrictlons requiring bulldings to be
located on oOF !n!back of such minimwn building lines shall be shuwa
on the plet.

B. Public Reservatiions.

Whare the subdivision contains a park, school, or other public
area which Is shown upon the Master Plan of the Town of Paradise Vailley
or as recommended by the Commizsion such area shall either be dedicated
to the proper pubiic agenay or 1t shall be regserved for acqulsition
thersby within a specifled poriod of tine. An agreement should pe
entered within a reasonsble period of iime between the subdivider and

the proper public agency regarding the ¢ime and method of acquisition

] Qe



and the cost thereof. I the svent the Conmission determines thai

an agraement has sot been reached within a reasonabis period of time
thew the Commisslon may make a determination that the requivements of
thizx seciion have been mat.

. Eagement Alona Streams.

Whenever any stream or Imporiant surface drainage course is
tocated in the area balng subdivided, provision shall be wade for an
adequate casement along each side of the stream or drainage eourse for
the purpose of widening, deepening, relocating, fmproving of protecit=
ing the stream for drainage purposes.

. Lend Sublect %o Flooding or bontaining Poor Bralnage Facllitiog.

The rﬁghg is reserved to disapprove any subdivision which
15 ﬁuhjéct go periodic Floeding orwhich containg extremely poor dralnage
faclllties, However, ! the subdivider agrees to wake lmeprovenents
which will in the opinlon of the County Health Departuent make the
area compictely safe Vor resldential occupancy, the subd v ision may
be approved.

4. Character of Yevelopmsni.

L bR

The subdlvider shoutd confer with the Commission regarding
the type and character of developmeni that will ba permitted in the
subdivision and may asgres as o certaln minlme rastrictions to be
placed upon the sroperty %o prevent the construciion of sube-standaysd
buildings, control the type of siructure or the uss of the lois,
which, unless so wvontrolled, would clearly depreciate the chafﬁatwr
antd value of the proposed subdivision and of adfoining property.

x
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These daed restvictions or covenanis should include provision Yor the
creation of a Property Gwner®s Association or Board of Trustess Yor the

propar protection end maintonance of the subdlvision in the future,

nrovided, however, that such deed restrictlons or covensnks shail now

contain reversionary clauses wherela eny lot shall veturn to the

subdivider hecause of a violatiop thereon of the terms of the restyice

tiong oy covenanis.

[
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SECTION b

MIMIMUM IMPROVEMENTS REQUIRED

No final or recorsd plat of any subdivislon shall be approved
anless {a} the improvemenis isted In the following subsections have
heen.ccmpieted prior o such approval, ov {1} the 5ubd§v3dé? ahall
have petitioned and securad the epproval of the Tawn upon & bbhd%ﬂg
procedurs which places the Town In an assured position Lo do ov to
sontract 10 be dove all or ary pard of the improvements listed in
the following sub-sections, the cost of which may be assessed aguiesy
the owners of the property within the subdivision.

A, Street nmprovemenis.

AYY shreats shall be navad and curbs or ﬁﬁmbﬁued curbs and
guiters shatl be congiructed along all stf&atﬁ in accordance with the
standard specifications of the Town.

B. Mater LEnes.

Evary subdivision shall be provided with & complete waier
distributipn gystom, which will adeguately and safely serve the area
platted in the opinion of the agency haviag Jurisdiction.

. Sanlgary Sewars.
e el

(1} Mhera publle sanitary sewers are withic ronsonsble access
of the subdivision In the opinion of the County Health Dopartment coch
Ibt'thﬂreiu shall be provided with & conngetion io such sanitary sewsr.

{2}  Whenever a publle sanftary sewer 15 not accessible, in

L] g ?.-:‘1



the opinlon of the Sounty Health Department, proper provision shaill
be made for the disposal of sanliary wastes [o accordante with séan-

dards and requirements of gaid depariment.

p. Dralpace.

TR, 2K A A

&

Al necessary faciiitles, as detorminaed by the Touwn Englinesr
tnctuding underground pipe, Inleks, catch baﬁinsp ov Gpen drainage
ditehes, shall be ipstalled to provide ¥or the adequaﬁa.diﬁpwsal o
surface wakaer and o mletain any natural dralnage.caurﬁep

£. Referance Honuments.

Permonent refersnce monuments shall be installed In accors
dance with current Town standards st all cornevs, angle poinis and
pwfht of eupves and at all street Intorssctlons. After atl ¥ﬁpv0vew
ments have been installed, a registered surveyos of engineer shat )
chack the lwcaticn of monuvments and certify thalr accuracy.

pat COYVFTS Eran pipe shall be set &l all corners, angle
polnts, ond points of curve for sach lot within the subdivision
Ipriar to the recovding of the plar.

¥. Sireet Name Slaps.

Street name signs, of a type meeting the approval of and
in locatlons designated by the Town shall be orected at all highwavs,
thoroughfares, and street letersectlons. .

4, HAiscellaneous

Electrical serv?ce, gas maing and othor utiltities, as wall
as street tree planting should be provided within each subdivision.

a3 E ‘% gy
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Yhenevsre such focfiitics are reasovably acoa

wible, they may be
requbred o ke lostalied wiihin the avea prior o the approval of
the final plax, Telophone and electrical lines may be requived

ha Yocated undarground.

(IR TS -\xr\“. et

Y. Plowns, bnecifications and Suneryision,

]

Al of the improvements vequived in this section shall be
instatied in sccordance with the specificstions and unded the supee

vision of the appropriate public officlal.

te  Frovigions for Maialer e and Operat ion.

Yhere the subdivision Is o contain sewess, mewsge frapbmnd
planis, park areas, stveet trecy or other physicel faellities necos-
sary or desirable for the walfare of the area and wiich arg of cowamny
use oy Benafit amd whilch are of such characier that fhe Tows does aol
dasire Lo maintaln them, v provision sha!f be made by £rust agress
ment,.whfuh {% a part of the deed restrictions and which are scoeptable
e the propsr agencies haviag jurisdictlon over the locatlon and
tmprovemant of snch Tacllities, for thoe proper and cﬁntfnumu% ma st
nance and suporvislon of such Tacilities by vhe ot owners in the

subdivision.
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SECTION b
SNFORIAL 10N REQUIRED ON THE PREL IMINARY PLAT

The preliminary plae shall be drawn at a scale oF not move
than one hundred feet to the inch and shall show the following tnfoir
mation:

{1} The proposad street and Jot layout showing the names
ad io&ation of all existing strasts, roads, alleys, parks, parbkvays;
fos masses, publlc spaces, casements, Semais , wtilieies and utiﬁst?
pasements, mildings, stveams, washes, ditches, potitical and zoniang
distyict boundaries end similar features In the subdivision and
adjacent to the property where such features would affect the design
of the subdivision.

{2) ‘'the elevation and descripiion of the bench marlk used,

{2} The name aud address of the subdivider,

{4} The dote, north point, scale and title under which
the proposed subdivigion 15 to ba recorded,
| .iﬁj The pame, address and Zicengé wumbar 0fFf the engineer,
swrvayor, lendseape architecy or land planner yho prepored the plad.

{6} The nowe and address of aly owners and the loustion
of unsubdivided property adjoining the propariy ©0 he subdivided.

{7} the names and adjoining boundaries of all adioining

a u

auhdivisions showing the nome, book and page of vecording and existing
dedlcations adjacent to the preliminary plan.

ui?ﬁu‘u



{8) TYopography by contours related to USGS survey datum,
or other datum approved by the Tows or County Engineer, and shown
on the same map o8 the prapmséd subdivision layout. The contour
interval shall be such ag to adequately reflect the ché?aatav gl
drainage of tha land.

{9} indications to show argas which ave subject to Fraguant.
or periodic fnundation.

(10}  Indication to show the proposed use of all the Famd

in the subdivision Including reservations and exceptions.

Mi{’uﬂ



BECTION &
IHFORMATION REQUIRED ON THE FINAL {RECORD) PLAT

(i} .The name and address of tha subdividar.

{2} The title of the subdivision, date, north point, scale
and nema of the reglstered professional englneer or land surveyor who
pirepaied the plat.

(3} the boundaries of the property fully balanced and
closed showlng all bearings, angles and dimensions, determined by an
accurate survey In the fleld., Also show relative location to nesrest
existing street,

{43 The location and deseripilon of all permenent monumsnis,
and & refershce beﬁch marl set af such critical points and so latare
conneciad and dimensioned that any surveyor can lay out lofs or straeis
in the subdivision correctly by referring to the plat alone without any
addicional {nformation.

{5} ‘the ﬁamésy locations aﬁd widths of all parkwoys or sgses
ments and any other portions intended to be dedlicated to public use
av provided for the installatilon of vtilicies, Fully dimensioned
showing the angles of iﬂterﬁautfon of streets and the vredif, chords,
points of tengeney and ceniral angles for all curviiinear streets and
the radil of all rounded corners anﬁ with nototlons concerning thelr

dedication, reservation and  use.



{6) Lot and block numbais, lot Vines and sethack !ines,
fully dimensioned.

(7} The location of all inmmdia&aly adjoining properiy
Pines and the location, nome and width of all roeds, street alleys,
pariways and aﬁseméﬂﬁgo

(8} All dimensions shall be expressed in feet or decimgis
t.!m_ rect.

| {93 Any private restrictions and/or trusteeships and thetr

pariod of existence shall be shown on the piat‘or yeference o thém

made thereon. §f such restiictlons are too long to ba shown on the

piat, 8 copy of same shall be ¥iled with tha fommission togethar wikh

the record plat.

£10) The record plat 1s to he.drawn at @ scale of noT movre
than 100 feet 20 the foch from an accurate survey. §F more than fvo
sheets are raguived, ap index sheet of the seme dimensions shall be
flled ghowing the entire subdivision on cne sheet together with all

araeas shown on other sheets.

(11) The following certificates shall ba plased on the plat:

0.} bedlcotions: Statament of dedicaiion of all siveers, allays
vrosswalks, and other easdments for publlc use by the person holding
title by deéd to the fands, by persons holding any other fitle of
record, by porsons holding €itie as vendees under land cnntrﬁcﬁﬁ and
by wives of sa{d partles. ¥ Jands dedicated are wortgayed, the
sortgagee shatl aiso sign the plai. BDedication shall iaciude o

written locatlan by section, townmship, and range of the iract.

& 1.



3¥ he plat contalns private streeis, the public should be reserved
the right to.Inﬁtaii and maintaln utilities in the street rightg~nf=
vay. |

{2} Cargification by the registered pra#aﬁsinnal'enginaer or tand
survevor making the piat that the plat is correct and accurate and

thot the mommants deseribed In it have been located as described.

{33 Such other cerkificates as may be required for the enforcement

of these reguistions.



SECYION 7

R ELO R

A, Hardship

Whare the Planning Commission and Tows Counci! finds chab
extracrdinary havdships way resuls from sivici ecompilance with these
regutations, it may vary the regulations so that substanifal Justice
may be done and the public interest secwrad; provided thav such vavriae
tion will pot have the effect of nullifying the intent and purpuse oy
the Magier Plan or these regulsntlons.

B. Laras Senle Deovelooment

The sﬁmndaréé anﬁ regufrements of these reguiations wmay b
modifigd by the Planniag Cownlsaion and Town Council In the case of o
plan and program for a nelghborhond wnit, which in the judgsent of the
Planning Comniss ion ﬁrovida adoquate public spaces and improvemsnis
for the cvireulation, recreation, light, alyv, and service nseds of ¢he
- tract when Ffully developed and populatad, aﬁd witich alse provide such
sovenanis or other legal provisions as will aussure conformity o sl
schievenent of the plan.
C. Londitlons

in granting varlances and wmotifications, the Planning Gome
nrission and Town Lounctl may reguive such caﬂd!tlonsiaﬁ witi, In its
Judgmani, secure substantially the objectlives of the szandards or

regulrements so valled or modifled.
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